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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

WCLER
Supreme Court No.

Plaintiff/Respondent,

40291
VS .

BENJAMIN DUGAN,
Defendant/Appellant.

RECORD ON APPEAL
Appeal from the District Court of the Fifth Judicial District of the State of
Idaho, in and for the County of Blaine.

HONORABLE JOHN K. BUTLER, DISTRICT JUDGE

••••••••••••
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Attorney for Defendant/Appellant
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Supreme Court No.

40291

RECORD ON APPEAL
Appeal from the District Court of the Fifth Judicial District of the State of
Idaho, in and for the County of Blaine.

HONORABLE JOHN K. BUTLER, DISTRICT JUDGE
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User ANDREA

ifth Judicial District Court - Blaine Coun

Date: 11/16/2012
Time 09:07 AM

ROA Report
Case CR-2011-0004856 Current Judge John K Butler

Page 1 of 5

Defendant Dugan, Benjamin Patrick
State of Idaho vs. Benjamin Patrick Dugan

Felony
Date
12/21/2011

Criminal Complaint

R Ted Israel
R Ted Israel
R Ted Israel

Affidavit Of Probable Cause

R Ted Israel

New Case Filed - Felony
Prosecutor assigned Joshua B Taylor

Warrant Issued - Arrest Bond amount 5000.00
Benjamin Patrick

12/22/2011

Defendant: Dugan,

R Ted Israel

Case Sealed

R Ted Israel

STATUS CHANGED: Inactive

R Ted Israel

Hearing Scheduled (Hearing Scheduled 12/22/2011 01 :30 PM) Initial
Appearance

R Ted Israel

Warrant Returned Defendant: Dugan, Benjamin Patrick

R Ted Israel

Case Un-sealed

R Ted Israel

STATUS CHANGED: Pending

R Ted Israel

Hearing result for Hearing Scheduled scheduled on 12/22/2011 01 :30 PM: R Ted Israel
Hearing Held Initial Appearance

1/3/2012

1/4/2012

1/5/2012

Court Minutes

R Ted Israel

Order Setting Preliminary Hearing

R Ted Israel

Defendant: Dugan, Benjamin Patrick Order Appointing Public Defender
Public defender Roark Law Firm

R Ted Israel

Order Appointing Public Defender

R Ted Israel

Hearing Scheduled (Preliminary 01/05/2012 02:00 PM)

R. Ted Israel

Prosecutor assigned Jim Thomas

R Ted Israel

Miscellaneous Payment: For Making Copy Of Any File Or Record By The
Clerk, Per Page Paid by: Terry Smith Receipt number: 0000006 Dated:
1/3/2012 Amount: $5.00 (Cash)

R Ted Israel

State's Request For Discovery/demand For Alibi

R Ted Israel

States Response To Request For Discovery

R Ted Israel

Request For Discovery

R Ted Israel

Notice Of Appearance

R Ted Israel

Defendant Dugan, Benjamin Patrick Appearance Keith Roark

R Ted Israel

Court Minutes
Hearing type Preliminary
Hearing date: 1/5/2012
Time 1:15 pm
Courtroom Magistrate Courtroom-judicial Bldg
Court reporter:
Minutes Clerk KATE
Tape Number
Defense Attorney: Keith Roark
Prosecutor Jim Thomas

R Ted Israel

Hearing result for Preliminary scheduled on 01 /05/2012 02:00 PM
Bound Over (after Prelim)

R Ted Israel

Order Binding Over

R Ted Israel

1

User ANDREA

fth Judicial District Court - Blaine Coun

Date 11/16/2012
Time 09:07 AM

ROA Report

Page 2 of 5

Case: CR-2011-0004856 Current Judge John K Butler
Defendant: Dugan, Benjamin Patrick

State of Idaho vs. Benjamin Patrick Dugan

Felony
Date
1/5/2012

Amended Complaint Filed

R. Ted Israel

1/10/2012

Notice of district court arraignmment

Robert J Elgee

Hearing Scheduled (Arraignment 01/30/2012 04:00 PM)

Robert J Elgee

Information

Robert J. Elgee

Change Assigned Judge

John K Butler

Order of assignment

John K Butler

Continued (Arraignment 01/17/2012 01:30 PM)

John K Butler

Amended Notice Of Hearing

John K Butler

Order of disqualification

John K Butler

Court Minutes
Hearing type: Arraignment
Hearing date: 1/17/2012
Time: 1:22 pm
Courtroom: District Courtroom-judicial Bldg
Court reporter: Candace Childers
Minutes Clerk: Crystal Rigby
Tape Number: DC
Defense Attorney: Keith Roark
Prosecutor: Jim Thomas

John K Butler

Hearing result for Arraignment scheduled on 01/17/2012 01 :30 PM:
District Court Arraignment

John K Butler

Hearing result for Arraignment scheduled on 01/17/2012 01:30 PM:
District Court Hearing Held
Court Reporter:Candace Childers
Estimated Number of Transcript Pages for this hearing: less 100

John K Butler

A Plea is entered for charge: - NG (118-7018 Jail-Injury to)

John K Butler

Hearing Scheduled (Status 03/06/2012 01 :30 PM)

John K Butler

Hearing Scheduled (Pretrial Conference 04/03/2012 01:30 PM)

John K Butler

Hearing Scheduled (Jury Trial 04/11/2012 09:00 AM)

John K Butler

Notice of Trial Setting, Pretrial Conference and Order Governing Further
Proceedings

John K Butler

1/11/2012

1/17/2012

1/18/2012

2/2/2012

Amended Notice of Trial Setting, Pretrial Conference and Order Governing John K Butler
Further Proceedings

2/7/2012

Motion for Preparation of Transcript of Preliminary Hearing at County
Expense

John K Butler

Order Preparation of Transcript of Preliminary Hearing at County Expense

John K Butler

Transcript Filed (Preliminary Hearing 1/5/12)

John K Butler

3/5/2012

2

User ANDREA

· h Judicial District Court - Blaine Count

Date 11/16/2012
Time 09:07 AM

ROA Report
Case CR-2011-0004856 Current Judge John K Butler

Page 3 of 5

Defendant Dugan, Benjamin Patrick
State of Idaho vs. Benjamin Patrick Dugan

Felony
Judge

Date
3/6/2012

3/15/2012

3/19/2012

Court Minutes
Hearing type Status
Hearing date 3/6/2012
Time: 1:32 pm
Courtroom: District Courtroom-judicial Bldg
Court reporter: Susan Israel
Minutes Clerk: Crystal Rigby
Tape Number: DC
Defense Attorney: Keith Roark
Prosecutor: Jim Thomas

John K Butler

Hearing result for Status scheduled on 03/06/2012 01 :30 PM: District
Court Hearing Held
Court Reporter:Susan Israel
Estimated Number of Transcript Pages for this hearing: less 100

John K Butler

Motion to dismiss

John K Butler

Brief in support of defendants motion to dismiss

John K Butler

Notice Of Hearing

John K Butler

Hearing Scheduled (Motion to Dismiss 04/03/2012 01 :30 PM)

John K Butler

3/28/2012

States memorandum in opposition to motion to dismiss

John K Butler

4/2/2012

State's First Supplemental Response To Discovery

John K Butler

4/3/2012

Court Minutes
Hearing type: Pretrial Conference
Hearing date: 4/3/2012
Time: 1:37 pm
Courtroom: District Courtroom-judicial Bldg
Court reporter: Candace Childers
Minutes Clerk: Crystal Rigby
Tape Number:
Defense Attorney: Keith Roark
Prosecutor: Jim Thomas

John K Butler

Hearing result for Motion to Dismiss scheduled on 04/03/2012 01:30 PM:
District Court Hearing Held
Court Reporter:Susan Israel
Estimated Number of Transcript Pages for this hearing less 100

John K Butler

Case Taken Under Advisement

John K Butler

4/4/2012

Hearing result for Pretrial Conference scheduled on 04/03/2012 01 :30 PM John K Butler
Hearing Vacated
Hearing result for Jury Trial scheduled on 04/11/2012 09:00 AM:
Vacated

4/12/2012
5/2/2012

Hearing John K Butler

Memorandum Decision Re Motion to Dismiss

John K Butler

No longer UA

John K Butler

Hearing Scheduled (Status 05/15/2012 01 :30 PM)

John K Butler

Notice Of Hearing

John K Butler

5/3/2012

Amended Notice Of Hearing

John K Butler

5/15/2012

A Plea is entered for charge - GT (118-7018 Jail-Injury to)

John K Butler
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Date 11/16/2012
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User ANDREA

"fth Judicial District Court - Blaine Count

Time 09:07 AM

ROA Report
Case CR-2011-0004856 Current Judge John K Butler

Defendant: Dugan, Benjamin Patrick
State of Idaho vs. Benjamin Patrick Dugan

Felony
Date
5/16/2012

Court Minutes
Hearing type: Status
Hearing date 5/15/2012
Time: 2:31 pm
Courtroom: District Courtroom-judicial Bldg
Court reporter: Candace Childers
Minutes Clerk: ROSA
Tape Number:
Defense Attorney Keith Roark
Prosecutor: Jim Thomas

John K Butler

5/17/2012

Hearing Scheduled (Sentencing 06/19/2012 01 :30 PM)

John K Butler

Notice Of Hearing

John K Butler

Hearing result for Status scheduled on 05/15/2012 01 :30 PM: District
Court Hearing Held
Court Reporter: Candace Childers
Estimated Number of Transcript Pages for this hearing: less 100 pages

John K Butler

5/30/2012

Motion to Continue Sentencing Hearing

John K Butler

6/6/2012

Order Continuing Sentencing Hearing

John K Butler

Continued (Sentencing 07/03/2012 01:30 PM)

John K Butler

Court Minutes
Hearing type: Sentencing
Hearing date: 7/3/2012
Time: 1:30 pm
Courtroom: District Courtroom-judicial Bldg
Court reporter: Candace Childers
Minutes Clerk: ANDREA
Tape Number: MAG
Defense Attorney: Keith Roark
Prosecutor: Matthew Fredback

John K Butler

7/3/2012

7/11/2012

Hearing result for Sentencing scheduled on 07/03/2012 01 :30 PM:
Court Hearing Held
Court Reporter Candace Childers
Estimated Number of Transcript Pages for this hearing less 100

District John K Butler

Hearing result for Sentencing scheduled on 07/03/2012 01 :30 PM:
Sentencing

John K Butler

Judgment Of Conviction upon a conditional plea of guilty to one felony
count & Order suspending sentence & Order Of Supervised Probation

John K Butler

Order on restitution

John K Butler

Court Accepts Guilty Plea (118-7018 Jail-Injury to)

John K Butler

STATUS CHANGED Closed

John K Butler

Sentenced To Incarceration (118-7018 Jail-Injury to) Confinement terms:
Credited time 206 days. Penitentiary determinate 2 years. Penitentiary
indeterminate 3 years.

John K Butler

STATUS CHANGED Closed pending clerk action

John K Butler

Probation Ordered (118-7018 Jail-Injury to) Probation term 3 years
(Supervised)

John K Butler

Order authorizing conditional plea

John K Butler
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Date: 11/16/2012

· h Judicial District Court - Blaine Count

Time: 09:41 AM

User: ANDREA

ROA Report

Page 5 of 5

Case: CR-2011-0004856 Current Judge: John K Butler

Defendant Dugan, Benjamin Patrick
State of Idaho vs. Benjamin Patrick Dugan

Felony
Date
8/3/2012
8/13/2012
8/15/2012

10/1/2012

Judge
Motion for Order That Fees on Appeal be Paid at County Expense

John K Butler

Motion for Appointment of State Appellate Public Defender

John K Butler

Order that Costs and Fees on Appeal be Paid at County Expense

John K Butler

Order Appointing State Appellate Public Defender

John K Butler

Notice Of Appeal

John K Butler

Appealed To The Supreme Court

John K Butler

STATUS CHANGED: Inactive

John K Butler

Notice of transcript lodged

John K Butler

I

Jim J. Thoma~, ISBN 4415
Blaine County Prosecuting Attorney
201 2nd Avenue S., Suite 100
Hailey, Idaho 183333
Telephone: (208) 788-5545
Fax: (208) 1sr-sss4

I
I

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

STATE OF IDAHO,
!
'

Plaintiff,

Case No. CR-11- 4-~
CRIMINAL COMPLAINT

vs.

BENJAMIN PATRICK DUGAN,
Defendant.

COMES NOW, Matthew Fredback, Deputy Prosecuting Attorney, who hereby
submits the fdllowing criminal complaint and charges the Defendant with the following
criminal offense:
That

th~

COUNT ONE
Defendant, BENJAMIN PATRICK DUGAN, on or about the 1ih day of

i

December, 2011, in the County of Blaine, State of Idaho, did willfully and intentionally
break down and/or destroy and/or injure a place of confinement, to-wit: the interior of
Blaine County Sheriff jail transport vehicle SD713, a 2006 Dodge Durango, by
damaging the 1right and left side inner door panel and the rear lift gate panel, in violation
of Idaho Code!§, 18-7018, INJURING JAILS, a FELONY.
All of which is contrary to the form of the statute in such cases made and
I

provided and against the peace and dignity of the State of Idaho.

CRIMINAL COMPLAINT- Page 1

6

Wherefore, Plaintiff State of Idaho prays that the Defendant be brought before

the Court and dealt with according to law!kl.Ji

2
Fred~N
1

Matthew

7262

Deputy Prosecuting Attorney
Subscribed and sworn to before me this

Z\

day of December, 2011.

Magistrate

CRIMINAL COMPLAINT - Page 2

7

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this c:2 (
day of December, 2011, I caused to be
served a true and correct copy of the within and foregoing document by the method
indicated below, and addressed to each of the following:
Blaine County Prosecuting
Attorney's Office
201 2nd Avenue S., Suite 100
Hailey, Idaho 83333

_

U.S. Mail, Postage Prepaid
Delivered
Overnight Mail
Telecopy

~Hand

_

CRIMINAL COMPLAINT - Page 3
8

12/19/2011

10:39

PAGE

BLAINE CO -

7883592

~Fn. ·~-

IN THE DISTRICT COURT OF THE 5rn JUDICIAL DISTRICT OF
STATE OF ID.ABO, IN AND FOR THE COUNTY OF BLAINE.

01/02

..- ·> -9Z¥i I

. ·-·: l

TifE o:: i l Z011
U . :L. --~--~·,.n;'

j

THE STATE OF IDAHO,

Plaintiff,

COURT CASE NUMBER Ct-- JO l 1 · <..f- ~~
PROBABLE CAUSE AFFIDAVIT, IN SUPPORT
OF ARREST

Berrjamin Patrick Dugan
Defendant,

DOB:
SSN:
DL#:
State: AZ
State ofldaho,

SS
County of Blaine
I, Adam Johnson. the undersigned, being first duly sworn on oa:th. deposes and says that;
1. I am a peace officer employed by The Blaine County Sheriff's Office
2. The defendant committed the crime(s) of Malicious injury to~ to
section(s) l 8"7001(2) Idaho Code, on 1215/201 I at 11:25 [81 AM 0 PM'.

t8J Felony

0

Misdemeanor

3. Location of Ooeurrenee: 1650 Aviation Dr, Blaine County, Idaho.
4.

8

By: (Check Box)
0 Military ID
D State ID Card
Drivers License
0 Credit Cards
[]Paperwork foWld
V erba1 ID by defendant
[?5J Witness: Affiant identified defendant
00ther:

Identified the defendant as:

5. I believe th.8.t there is probable cause to believe the defendant committed such crime
because of the followin& facts and request a warrant to be issued:

PROBABLE CAUSE FOR WARRANT:
On 12-12-2011, I was asked by Capmin Miller to follow up on a malicious injury to
property report. On the 5th of December 2011 Mr. Benjamin Dugan was being
transported by Deputy Kenneth McNeir from the Blaine County Courts back to the
Blaine Cotmty Detention Center in patrol vehicle SD713, which is a white .2006 Dodge
Durango. Deputy McNeir states in his report that Mr. Dugan was upset with his court
proceeding and made threatening comments towards the court personnel and all the Law

9

12/19/2011

10:39

883592

BLAINE CO

Pu:£

Enforcement Officers, and their families. Deputy McNw also states that Mr. Dugan
began to kick and head butt the 'Windows and door panel in the back seat and rear cargo
area ofhis patrol vehicle. Deputy Dugan stat.es th.at Mr. Dugan kicked both the left and
right rear door panels, which were damaged, (the plastic panels were era.eked) from Mr.
Dugan 1 s actions. He also reports that J\.1r. Dugan dam.aged the rear lift gate panel to his
pa.tt0l vehicle, by kicking and head butting it.
The estimate from Valley Auto Body to repair the damage is in excess of one thousand
doilars, Sl, 174.31
The following is a list and cost break down for the repair of patrol vclllcle SD713

1.
2.
3.
4.

PNL, Inner Door Trim Left side $422
PNL, Inner Door Trim Right side $422
PNL, T/GhmerTrim.$144
Clip, T/G Trim Panel $25

5.
Sheet Metal $100
6.
Paint and Material $100
Plus tax $60.81
Total Co$t $1, 174.31

Mr. Dugan also vomited in the vehicle, which had t.o be clean by White Glove Carpet
Cleaning for a cost of $175 .00
By my signature and in the presence of a person authorized to administer Oaths in the
State ofldaho, I hereby solemnly swear that the information contained in this document
and associated reports and documents included herein and made a part hereof is true and
correct to the best of my information and belief.

02/02

5th JlJDICL.<\L DISTRICT, STATE OF IDAHO, COUNTY OF BLAINE
FELONY ARRAIGNMENT MINUTE ENTRY
STATE v. Benjamin Patrick Dugan
D.L.#:
DOB:
Address: PO Box 62 Haile ID 83333
CD No. J,1G
Counter: _,,./~i"-o=---

Prosec~tor: -ylia_ tll; ~;) ~11:;::tj)ep-~z

1

Case No.: CR-2011-0004856
Date:
12122/2011
Judge: R Ted Israel

_ _ _ __

Clerk;

-r-->c---"'"'-+--"-'-'~f--~~~~~-

DEFENDANT having been charged with the following:
COillff 1: Jail-Injurv to

AMENDED: - - - - - - - - - - -

Defendant: ~Appeared

k. ( ) Failed to Appear
( ) Bench Warrant Issued & Bond Forfeiture Ordered
!A Advi~ &raf1 n~ and penalties per ICR 5, including right to remain silent, that statements
may be used against him/her, right to bail, right to counsel, appointment of Public Defender

as provided by law, Preliminary Hearing. (>(viewed slideshow

( ) Represented by Counsel ( p r e s e n t ) - - - - - - - - - - - - - - - - - - *Advised of Charges

( ) Waived Counsel

Q4'..Requested PD

( ) Waived Reading Complaint ~omplaint Read by Court
1.>4-Bond $ /

D1 6®

( ) Requested Continuance

( ) Remanded to Custody of Sheriff

( ) Ordered Released
( ) Own Recognizance
( ) Other _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Public Defender appointed:
Pre!iminaryHearingset:

( ) Private Attorney

@arl d?r01

~

( ) To Pre-Trial Services

t1:.ff?D) ~

s; ,;20/.:<

~·ar.

I"'·

Jde,tiazudaty:· s~ pn~L~!v tr~,~?ZJ~ /gr 0yd
Q'AJ ~ #9..J <2yµ.p/LY~ t?.ddt f; MU copd p& Iii-~
(fl,

Jv71~

11

i, I!

12

Fifth Judicial District Court, State o
In and For the County of Blaine
201 2nd Avenue South, Suite 106
Hailey, Idaho 83333

ho

)
)
)

STATE OF IDAHO
Plaintiff,
VS.

)
)
)

Benjamin Patrick Dugan
PO Box 62
Hailey, ID 83333
Defendant.

)
)

Case No: CR-2011-0004856

)

ORDER APPOINTING PUBLIC DEFENDER

)
)

DOB:
DL or SSN:

)
)

The Court being fully advised as to the application of Benjamin Patrick Dugan, and it appearing to be a proper
case,
NOW, THEREFORE, IT IS ORDERED that an attorney be appointed through the:
Public Defender's Office
Roark Law Firm
409 North Main
Hailey ID 83333
(208) 788-2427

Public Defender for the County of Blaine, State of Idaho, a duly licensed attorney in the State of Idaho, is hereby
appointed to represent said Defendant, Benjamin Patrick Dugan, in all proceedings in the above-entitled case.

The Defendant is further advised that he/she may be required to reimburse the Court for all or part of the cost of
court appointed counsel.

Date:

'

/,..2, c;,)c9 · ( f
Judge

Copies to:
lL__Public

Defender~ ctr I:_

~Prosecutor Curt&,
_,;..L_Defendant

.

c:/0 Jl>L:S D

Order Appointing Public Defender

hrYY7
Deputy Clerk

Z)

DOC30 10/88

3

OROEH SETTING PRELIMINARY HF.ARING AND BOND

I

S'l/\TE OF I0!\!-10

/&;a!ii_th_~

IT IS HERF'.BY ORl>F:RED that t-hc matter

i~

·I

Case No CR..Ql())/

--

<./f\Sk,.

J

SET FOH PHEU,MINAWY HEARIN<; at the H!ainc (

1lt1111;.

:,:~l:.•;;;:,::~l~'.~~~:,R: ::~,~~:INGL:b/J~~2D'2 _AT~;_OJ (Un
ASSl(;NF.D .Hm<;E

~rad

[

;-~-: [

1 Ot/lt:r:

IT L"\ Fl IHHEH OIWF:Rfl> that BONV IS SET int-he arnot1111.of:

IT IS FUHTHEH OHDERim that:
2. I I Nn C'onlacl Onkr issued.

RH 'Ll\/IJ) BY:

-------·--------------- __ _

I I

U.R.

t><' $ J..S\-~- ~.

I. Thc Defendant MUST APPEAR at the tilne set.
j Conditions or Release Tt:4uircd .
.· '
.

' ~ .· I

\
. !·I

+-

c.

BlaineCc;unty Sheriff

{,,t)~t~ ( o( :( ,: f-t

(/J ;( I

I)

JI, )

F' LE[) ~ .'.~z Ju
·r.,.

DEC 2 2 2011

'K..I
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Jim J. Thomas, ISBN 4415
Blaine County Prosecuting Attorney
201 2nd Avenue S., Suite 100
Hailey, Idaho 83333
Telephone: (208) 788-5545
Fax: (208) 788-5554

~
Court Bi · ge, vlerk District
ame Coun , Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

Case No. CR-11-)/fS-&

STATE OF IDAHO,

AMENDED CRIMINAL COMPLAINT

Plaintiff,
vs.
BENJAMIN PATRICK DUGAN,
Defendant.

COMES NOW, Matthew Fredback, Deputy Prosecuting Attorney, who hereby
submits the following criminal complaint and charges the Defendant with the following
criminal offense:

COUNT ONE
That the Defendant, BENJAMIN PATRICK DUGAN, on or about the

5th

day of

December, 2011, in the County of Blaine, State of Idaho, did willfully and intentionally
break down and/or destroy and/or injure a place of confinement, to-wit: the interior of
Blaine County Sheriff jail transport vehicle 80713, a 2006 Dodge Durango, by
damaging the right and left side inner door panel and the rear lift gate panel, in violation
of Idaho Code§, 18-7018, INJURING JAILS,

a FELONY.

All of which is contrary to the form of the statute in such cases made and
provided and against the peace and dignity of the State of Idaho.

AMENDED CRIMINAL COMPLAINT - Page 1
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Wherefore, Plaintiff State of Idaho prays that the Defendant be brought before
the Court and dealt with according to law.

1Jb{

(:tZ

Matthew Fredback, ISBN 7262
Deputy Prosecuting Attorney

Subscribed and sworn to before me this

S:--

Magistrate

AMENDED CRIMINAL COMPLAINT - Page 2
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CERTIFICATE OF SERVICE

4.-

i HEREBY CERTIFY that on this
day of January, 2012, I caused to be
served a true and correct copy of the witflin and foregoing document by the method
indicated below, and addressed to each of the following:
_

U.S. Mail, Postage Prepaid
~Hand Delivered
_ · Overnight Mail
_
Telecopy

Blaine County Prosecuting
Attorney's Office
201 2nd Avenue S., Suite 100
Hailey, Idaho 83333

;?11i'idiwL~ov•,;. / ~

-D-ep-u-ty_C_l'--e-rk--=~'----'~'---'~'--+---

AMENDED CRIMINAL COMPLAINT - Page 3

COURT MINUTES
CR-2011-0004856
State of Idaho vs. Benjamin Patrick Dugan
Hearing type: Preliminary
Hearing date: 1/5/2012
Time: 2:00 pm
Judge: R Ted Israel
Courtroom: Magistrate Courtroom-judicial Bldg
Minutes Cleric KATE
Tape Number: MC
Defense Attorney: Keith Roark
Prosecutor: Matthew Fredback
Counter#

201

I Defendant is present with

counsel, Keith Roark. State is represented by counsel, Matt
Fredback. Charge: Felony-INJURY TO JAIL AMENDED COMPLAINT filed, corrects date
of alleged incident.

203

State calls DEPUTY KENNETH MCNEIR who is sworn and testifies. Officer McNeir is
employed by Blaine County Sheriffs Office and works in the detention center. Witness
identifies the defendant. McNeir testifies that he transported Benjamin Dugan in a Blaine
County vehicle from the detention facility to the courtroom and back. Dugan was
continuously in the custody of the Blaine County Sheriff.

207

Mr. Roark: Objection, non-responsive. SUSTAINED. Mr. Fredback continues. McNeir
inspected the vehicle prior to transporting inmate Dugan. Prior to the transport, there was no
damage to the vehicle. McNeir describes the vehicle. McNeir was present during the court
proceeding. As the proceeding ended, Dugan became agitated and used "angry words• and
attempted to leave the room prior to the completion of the sentencing. While Dugan was in
court he wore belly chains and shackles. With the assistance of Bailiff Wynn, McNeir was
able to get control of Mr. Dugan. While moving to exit the building, Dugan butted his head on
the wall. When placed in the vehicle, Dugan continued to butt his head and kick his feet at
partitions and windows in the vehicle. Dugan was very agitated, making threats against the
Court and law enforcement. Dugan vomited and spit in the vehicle and stated ·vou fuckers
can clean this up." On arriving at the detention facility, McNeir made note of the damage to
the vehicle and the spit and vomit on the vehicle. Dugan was met at the detention facility by
several deputies who placed him in a restraint chair. STA TE'S EXHIBITS 1, 2 & 3 are
introduced and identified as photos taken by McNeir. Exhibit 1 depicts damage done to the
right rear door of the Durango. Exhibit 2 depicts damage done to the left rear door. Exhibit 3
depicts damage to the rear hatch of the Durango. Everything testifi~ to today occurred in
Blaine County. EXHIBITS 1, 2 & 3 ARE ADMITTED WITHOUT OBJECTION.

219

Mr. Roark: CROSS EXAMINATION OF OFFICER KENNETH MCNEIR. Exam re: prior
employment. Exam re: vehicle and markings as Blaine County Sheriffs vehicle. McNeir has
not inspected the registration for the vehicle and does not know if there is anything that
identifies this vehicle as specifically being property of the Blaine County Jaii. Probable Cause
Affidavit in this case is provided to the witness for his review. Officer McNeir could hear

I
1

I

COURT MINUTES 1
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violence going on in the back of the patrol vehicle but was driving so could not see all that
was going on. McNeir states that not all the violent behavior occurred in the patrol vehicle;
some occurred while Dugan was in the courtroom. McNeir did not transport Mr. Dugan to
Court today. McNeir testifies that after exiting the courtroom, Dugan, of his own volition,
stepped into a jury room and turned over chairs. On exiting the jury room, he butted his head I
into a wall.
228

· Mr. Fredback: REDIRECT OF MCNEIR. The vehicle that was damaged was previously a
patrol vehicle but has been retired from that service and is now specifically used by the jail to
transport inmates. McNeir testifies that he glanced over his shoulder and used his rear-view
mirror to observe Dugan's behavior in the vehicle. Dugan was alone in the rear compartment
of the vehicle.
State: Closing argument.

232

Mr. Roark: Closing argument. 149 Idaho 859, Baxter vs. State cited. A Sheriff's vehicle is not
a place of confinement. 124 Idaho, 379 State vs. Barnes and State vs. Anderson, 145 Idaho,
599 cited. 127 Idaho, 20 State vs. Klimber cited.

238

Mr. Fredback: State's rebuttal argument.

241

COURT COMMENTS. PROBABLE CAUSE TO BELIEVE THAT THIS DEFENDANT DID
DAMAGE A POLICE VEHICLE. THE DEFENDANT WAS IN THE CUSTODY OF THE
SHERIFF AND PLACED IN THE VEHICLE TO BE TRANSPORTED BY POLICE
OFFICERS. FROM THE CIRCUMSTANCES IN THIS CASE, THE VEHICLE WAS A PLACE
OF CONFINEMENT. FOR PRELIMINARY HEARING PURPOSES, STATE HAS MET IT'S
BURDEN AND DEFENDANT IS BOUND OVER TO DISTRICT COURT. DEFENDANT IS IN
JAIL PENDING THE POSTING OF BOND AND HE IS REMANDED TO THE SHERIFF.

245

RECESS
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

Case No. CR-11-4856

STATE OF IDAHO,

ORDER BINDING OVER

Plaintiff,
vs.
BENJAMIN PATRICK DUGAN,
Defendant.

THIS MATTER came before the Court for a preliminary hearing on the 5th day of
January, 2012, on a complaint charging the Defendant with the felony offense of
INJURING JAILS, in violation of Idaho Code§ 18-7018.
The Court, having considered the testimony, other evidence and argument of
counsel, finds based upon substantial evidence upon every material element of the
aforementioned charged offense, that such offense was committed and that there is
probable or sufficient cause to believe the Defendant committed such offense.
Accordingly, pursuant to Idaho Criminal Rule 5.1 (b ), the Court hereby orders that
the Defendant be held to answer in the District Court on said felony charge and is
hereby bound over on the same to the District Court of the Fifth Judicial District of the
State of Idaho, in and _!9J' the County of Blaine.
1

DATED this

day of January, 2012.

R. Ted Israel
Magistrate Judge

ORDER BINDING OVER - Page 1
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CERTIFICATE OF SERVICE

/~"I HEREBY CERTIFY that on this ¥?
day of January, 2012, I caused to be
served a true and correct copy of the within and foregoing document by the method
indicated below, and addressed to each of the following:
Blaine County Prosecuting
Attorney's Office
201 2nd Avenue S., Suite 100
Hailey, Idaho 83333

_

U.S. Mail, Postage Prepaid
V"'"Hand Delivered
_
Overnight Mail
_
Telecopy

R. Keith Roark, Esq.
Attorney at Law
409 North Main Street
Hailey, Idaho 83333

~.S. Mai!, Postage Prepaid
Hand Delivered
_
Overnight Mail

~~

Deputy Clerk

ORDER BINDING OVER - Page 2
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Jim J. Thomas, ISBN 4415
Blaine County Prosecuting Attorney
201 2nd Avenue S., Suite 100
Hailey, Idaho 83333
Telephone: (208) 788-5545
Fax: (208) 788-5554

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

STATE OF IDAHO,
Plaintiff,

Case No. CR-11-4856
INFORMATION

vs.
BENJAMIN PATRICK DUGAN,
Defendant.

Plaintiff State of Idaho, pursuant to Idaho Criminal Rule 7, by this Information
charges the Defendant, BENJAMIN PATRICK DUGAN, with the following crime:

COUNT ONE
That the Defendant, BENJAMIN PATRICK DUGAN, on or about the

5th

day of

December, 2011, in the County of Blaine, State of Idaho, did willfully and intentionally
break down and/or destroy and/or injure a place of confinement, to-wit: the interior of
Blaine County Sheriff jail transport vehicle SD713, a 2006 Dodge Durango, by
damaging the right and left side inner door panel and the rear lift gate panel, in violation
of Idaho Code§, 18-7018, INJURING JAILS, a FELONY.

INFORMATION - Page 1

22

All of which is contrary to the form of the statute in such cases made and
provided, and against the peace and dignity of the State of Idaho.
DATED this

l

day of January, 2012.

Matthew Fredback, ISBN 7262
Deputy Prosecuting Attorney

INFORMATION - Page 2

CERTIFICATE OF SERVICE

'\ Y<-

1 HEREBY CERTIFY that on this 'u
day of January, 2012, I caused to be
served a true and correct copy of the within and foregoing document by the method
indicated below, and addressed to each of the following:
R. Keith Roark, Esq.
Attorney at Law
409 North Main Street
Hailey, Idaho 83333

/U.S. Mail, Postage Prepaid
_
_

Hand Delivered
Overnight Mail
Telecopy

Janis~egal Secretary

INFORMATION - Page 3
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JoLynn Draoe,
r District
Court ~ C'oun . Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

STATE OF IDAHO,

CASE NO. CR 2011-4856

Plaintiff,

ORDER OF ASSIGNMENT

vs.
BENJAMIN PATRICK DUGAN,
Defendant.

IT IS HEREBY ORDERED that the above-entitled case be assigned to Honorable
John K. Butler for all further proceedings.
DATED this 11th day of January, 201

G. Richard Bevan
Administrative Judge

ORDER OF REASSIGNMENT
1
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STATE OF IDAHO, IN A.ND FOR THE COUNTY OF BLAINE

STATE OF IDAHO,

Plaintiff,
vs.
BEJAMIN PATRICK DUGAN,
Defendant.

)
)
)
)
)
)
)
)
)
)

I

JAN I 1 2012

I

Jolynn fJratle, Cleric Di!Jtrict
Court 8'slrie County, ldtlho

CASE NO. CR2011-4856

ORDER OF DISQUALIFICATION

Comes now Robert J. Elgee, District Judge in the above-entitled Court, having
recused himself from hearing the above-entitled case, requests the Administrative
District Judge to appoint another District Judge to hear the above-entitled case.

CERTIFICATE OF MAILING

1 2012 to the following:
~,

1ZiV1l1~~ and correct copies were sent by postage prepaid mail on this

_il_ day

of

Blaine County Prosecutor, Jim Thomas

Public Defender, Keith Roark

Deputy Clerk
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COURT MINUTES
CR-2011-0004856
State of Idaho vs. Benjamin Patrick Dugan
Hearing type: Arraignment
Hearing date: 1/17 /2012
Time: 1:22 pm
Judge: John K Butler
Courtroom: District Courtroom-judicial Bldg
Court reporter: Candace Childers
Minutes Clerk: Crystal Rigby
Tape Number: DC
Defense Attorney: Cheri Hicks for Keith Roark
Prosecutor: Matthew Fredback
Counter#
1.27

Counsel present, Def. present in custody.
Court introduces the case. Reviews the Information charging the Def. with
Injury To jail, the maximum penalties is up to 5 yrs. prison and a fine of $10,000.

1.28

Ms. Hicks waives formal reading.
Court reviews the Defs rights.
Ms. Hicks states the Def. wishes to plead not guilty and requests a jury trial.
Court sets J.T. for 4/11/12 with a Pretrial Conference 4/3/12at1:30p.m. and a
Status for 3/6/2012 at 1:30p.m.

1.30

COURT MINUTES 1
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R. KEITH ROARK, ISBN 2230

THE ROARK LAW FIRM, LLP
409 North Main Street
Hailey, Idaho 83333
TEL: 208788-2427
FAX: 2081788-3918

FEB - 7 2012

Attorney for Defendant,

IN THE DISTRJCT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BL.A.WE
STATE OF IDAHO,

)
)

Case No. CR-2011-4856

)

Plaintiff,
vs.
BENJAMIN DUGAN,

)
)

)
)
)

MOTION FOR PREPARATION OF
TRANSCRIPT OF PRELIMINARY
HEARING AT COUNTY EXPENSE

)

Defendant

)

~...:.--~~~~~~~~~~~~)

COMES NOW the Defendant Benjamin Dugan, by and through his attorney of record, R.

Keith of The Roark Law Firm, and hereby moves this court for an ORDER for preparation of the
transcript of the Preliminary Hearing held on the 5th day of January, 2012 at coooty expense. The
basis for tlrls motion is that the Defendant is indigent and currently incarcerated at the Blaine

County Jail.
Oral argument is requested only if opposed by the State.
DATED this

~y of February, 2012.

Attorney for Dcfrodan.t

MOTION FOR PREP .A.RATION OF TRANSCRIPT OF PRELIMINARY HE.
.CO'CJNTY EXPENSE - 1

1
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CERTIFICATE OF S"ERVlCE
I HEREBY CERTJ.FY that on the

~day of February> 2012, I served a true and correct

copy of the within and foregoing document upon the attomey(s) named below in the manner noted:
Blaine County Prosecuting Attorney
201 2nd Ave South, Ste 100
Hailey, ID 83333

By depositing copies of the same in the United States Mail, postage prepaid, at the
post office at Hailey, Idaho.
By hand delivering copies of the same to the office of the attorney(s).

By telecopying copies of same to said attorney(s) at the tclecopier number(s): 7885554

MOTION FOR PREPARATION OF TRANSCRIPT OF PRELIMJNARY HEARING AT
COUNTY EXPENSE - 2
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R. KEITH ROARK, ISBN 2230
THE ROARK LAW FIRM, LLP
409 North Main Street
Halley, Idaho 83333
TEL: 208788-2427
FAX: 2081788-3918

I

FEB - 7 2012 /

JoLynn Drags, Cl81* District
Court 8lsitie Coun ' Idaho

Attorney for Defendant,
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTPJCT OF THE
STATE OF IDA.HO, IN AND FOR THE COUNTY OF BLAINE

STATE OF IDAHO,

)

)
)
Plaintiff,
)
)
)
vs.
)
)
BENJAMIN DUGAN,
)
)
Defendant
~~~~~~~~~~~~~)

Case No.

CR~2011-4856

ORDER PREPARATION OF

TRANSCRIPT OF PRELIMINARY
REAlUNG AT COUNTY EXPENSE

Based upon the Motion for Preparation of Transcript of Preliminary Hearing at County

ORDER FOR PREPARATION OF TRANSCRIPT OF PRELilv.ITJ'.TARY HEARING AT
COUNTY EXPENSE - 1
30
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CERTXFJCATE OF SERVICE

I HEREBY CERTIFY that on the

rJ day of February, 2012, I served a true and correct

copy of the within and foregoing document upon the attorney( s) named below in the manner noted:
Blaine County Prosecuting Attorney

201 2IllJ. Ave South, Ste 100
Hailey, ID 83333
R. Keith Roark
The Roark Law Finn

409 North Main Street
Hailey, Idaho 83333

GA~l..Q_, CJ\, \c\xr~, \2Q,pcr~
By depositing copies of the same in the United States Mail; postage prepaid, at the

post office at Hailey, Idaho.

By hand delivering copies of the same to the office of the attorney(s).
By telecopying copies of same to said attomey(s) at the telecopier number(s): 7885554

CLERK

ORDER FOR PREPARATION OF TRANSCRIPT OF PRELIMIN..A..RY HBA.Rm"G AT
COUNTY EXPENSE - 2
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COURT MINUTES

CR-2011-0004856
State of Idaho vs. Benjamin Patrick Dugan
Hearing type: Status
Hearing date: 3/6/2012
Time: 1:32 pm
Judge: John K Butler
Courtroom: District Courtroom-judicial Bldg
Court reporter: Susan Israel
Minutes Clerk: Crystal Rigby
Tape Number: DC
Defense Attorney: Keith Roark
Prosecutor: Matthew Fredback
Counter#
1.32

Counsel present Def. present in custody
Court introduces the case.

1.33

Mr. Roark states that the case is not resolved, after receiving the transcript will
be filing a motion to dismiss within 14 days.

1.34

State inquires about testimony.
Court comments that the question is going to be whether the vehicle is a jail
facility, seems to be more of a legal question, but counsel are free to offer any
testimony.

I
I
I
I

Court sets Defs Motion to Dismiss for 3/20/2012at1:30p.m.

I

11.36
I

Recess
I
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R. KEITH ROARK, ISBN 2230
THE ROARK LAW FIRM, LLP

409 North Main Street
Hailey, Idaho 83333
TEL: 208788-2427
FAX: 2081788-3918
Attorney for Defendant,
IN THE DISTRJCT COURT OF THE FIFTH JUDICIAL DISTRlCT OF THE
STATE OF IDAHO) IN AND FOR THE COUNTY OF BLAINE

. STATE OF IDAHO,
Plaintiff,

)
)
)
)
)
)

vs.

BENJAMJN DUGAN,
Defendant.

)
)
)
)

Case No. CR-2011-4856

BRIEF IN SUPPORT OF
DEFENDANT'S MOTION TO
DISMISS

~~------------~~------~)
COMES NOW THE DEFENDANT, by and through his attorneys ofrecord, R. Keith
Roark and the Roark Law Firm, and hereby submits its Brief in Support of Motion to Dismiss
filed in tbis action.
In its Information, the State has charged Defendant Dugan with a felony violation of LC.
§18-7018 which reads, in its entirety:

18-7018. Injuringjails. Every person who wilfully and :intentionally breaks down,
pulls down or otherwise destroys or injures any public jail or other place of
confinement, is punishable by fine not exceeding $10,000, and by :imprisonment
in the state prison not exceeding five years.
At the prelimina.ryhearing, held in this case on January 5, 2012, the testimony established that

the Defendant had, while being transported from the Blaine County Judicial Building, to the
Blaine County Jail, deliberately damaged the interior of such vehicle. It is this damage to the
vehicle that the state asserts constitutes a violation ofI.C.§ 18-7018.

BRIEF W SlJPPORT OF DEFENDANT'S MOTION TO DISMISS - 1
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The State concedes that the Defendant did not break down, pull down or othervvise
destroy or injure a public jail. However, it is the position of the state that a vehicle owned by the
Blaine County Sheriff's Office and used on the occasion in question to transport the Defendant
from the Blaine County Jail to the Blaine County Judicial Building constitutes an "other place of.
confinement". Thus, in his motion, Defendant Dugan asks this Court to construe the statute in
question to determine whether the legislature intended to include police vehicles in the category
of jails and other places of confinement.
The language of LC. §18-7018 appears to be plain and unambiguous.

\.Vb.ere the

language of a statute is plain and unambiguous, the court must give effect to the statute as
written. without engaging in statutory construction.

State v. Rhode, 133 Idaho 459, 462, 988

P.2d 685, 688 (1999); State v. Burnight, 132 Idaho 654, 659, 978 P.2d 214, 219 (1999); State v.

Escobar, 134 Idaho 387, 389, 3 P.3d 65, 67 (Ct.App.2000). The language of the statute is to be
given its plain, obvious, and rational meaning. Burnight, 132 Idaho at 659, 978 P.2d at 219. If

the language is clear and unambiguous, there is no occasion for the court to resort to rules of
statutory inteqJretation. Escobar, 134 Idaho at 389, 3 P.3d at 67. State v. Salinas, 150 Idaho
771, 772, 250 P.3d 822, 823 (Ct. App. 2011).
The plain, obvious and rational meaning of "place of confinement" is clearly the same as
"correctional facility" which term is defined in LC. §18-lOlA(l) as follows:
18-lOlA. As used in titles 18, 19 and 20, Idaho Code, and elsewhere in the Idaho
Code, unless otherwise specifically provided or unless the context clearly
indicates or requires othenvise, the following tem1s shall be defined as follows:
(1) "Correctional facility'' means a facility for the confinement of prisoners or
juvenile offenders. The term shall be construed to include references to terms
including, but not limited to, "prison," "state prison," "state penitentiary,"
'(governmental detention facility," "penal institution (facility)," "correctional
institution,'' "juvenile correctional center," "Idaho security medical program,"
"detention institution (facility)," "juvenile detention center (facility)," "county
jail," "jail," "private prison (facility)," "private correctional facility,'' or those

BRIEF ill SUPPORT OF DEFENDANT'S MOTION TO DISMISS - 2
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facilities that detain juvenile. offenders pursuant to a contract with the Idaho
department of juvenile corrections.

The Oxford English Dictiona..ry defines 'fplace" as "A particular part or region of space; a
physical locality, a locale; a spot, a location;'' The word "confinement" is defined by the same
source as 'The action of confining, or (more usually) the fact or condition of heing confined, shut
up, or kept in one place; imprisonment." Thus, a "place of confinement" is a physical locality
intended, designed and built to confine persons.
The Idaho Supreme Court has, on numerous occasions, made the objective of statutory

interpretation crystal clear:

The objective of statutory interpretation is to derive the intent of the legislative
body that adopted the act. Statutory interpretation begins with the literal language
of the statute. Provisions should not be read in isolation, but must be interpreted in
the context of the entire document. The statute should be considered as a whole,
and words should be given their plain, usual, and ordinary meanings. It should be
noted that the Court must give effect to all the words and provisions of the statute
so that none will be void, superfluous, or redundant. 'When the statutory language
is unambiguous, the clearly expressed intent of the legislative body must be given
effect, an.d the Court need not consider rules of statutory construction.

Farber v. Idaho State Ins. Fund, 147 Idaho 307, 310, 208 P.3d 289, 292 (2009) (internal
citations omitted). See, also, State v. Schulz, 151 Idaho 863, 264 P.3d 970, 973-74 (2011).

The State argues that I.e. §18-7018 is ambiguous, that is, that the words "other place of
confinemenf' have more than one meaning and can include a police vehicle transporting a
prisoner from a ·'public jail" to a cou.i.'ib.ouse. It is hard to see how the «plain, obvious, and

rational meaning'' of the words "other place of confinement extends to a vehicle. Bu:rnight,
supra. Tue State's argu.,."n.ent is entirely situational in nature; that is, the argument makes "place
of confinement" relative to a particuiar situation: the presence of a prisoner. In other words, the

state is arguing that because a prisoner was located in a vehicle when he engaged :in the conduct

BRIEF Il\f SUPPORT OF DEFEl'IDA.NT'S MOTION TO DISMlSS - 3
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at issue, the vehicle became a place of confinement while the defendant was present inside.
With all due respect to the State, the argument is sophomoric. The State is asserting that

all prisoners are confined persons and; therefore; any place where a prisoner happens to.be during
the time of his imprisonment is a ''place of confinement." Th.is approach ignores not only the
"plain, obviousi and rational meaning" of the statutory language, it confuses the purpose of a
"location" with the presence of a particular person or class of persons at that location. Jails,
prisons, work centers and juvenile detention centers are places of confinement even if they
happen, at any given moment, to be entirely vacant of prisoners. It is not the presence of a
prisoner that makes a particular location a ''place of con£nement" - it is the purpose of the place
that detemrines its status in that regard.
Note that LC. §18-7018 applies to all persons, not just inmates. Jn other words, a person
visiting an inmate at the Blaine County Jail commits a violation of LC. §18-7018 if he destroys
or injures the jail facility while within its boundaries. This would be true whether there were
prisoners physically present at the facility or not. ¥1h:ile it is certainly true that the people most

likely to injure or destroy a jail are the inmates of such jail, the prohibition contained in the
statute is not limited to prisoners.

1be Blaine County Jail, the Snake River Detention Center and the Twin Falls Work
Center are all clearly "places of confinement"; the Idaho Legislature has so detemrined. Vv1b.at
the Legislature did not decree is that a police vehicle is a place of confinement. It is useful to
consider fue problem. of the State's attempt to legislate by ex.tension in this case with a
hypothetical question: I£ while the car that brought Defendant Duga.i.1 to the courthouse was

parked outside and Dugan was in the courtroom, another person threw a rock at the car and broke
the windshield would a violation of LC. §18-7018 have occurred? The answer is obviously "no".

BRIEF IN SUPPORT OF DEFENDAi."'"'T'S MOTION TO DISMISS - 4
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On the other hand; if a person threw a rock tbrough,a..window at the Twin Falls Work Center he
would certainly have violated I. C. § 18ft 7018 whether there were any inmates present at the time
or not.
It is also the case that courts often sentence, an offender or a person released on bail to
"house arrest", thereby confining such person to a particular physical location for a specific
period of time. Would the prosecution argue that, if Dugan had been placed on house arrest at

his brother's house and during the period of such confinement deliberately and maliciously broke

out a window he could be charged.with a violation of LC. §18-7018?
Prisoners are often taken to hospitals or other medical facilities under guard. If a prisoner
deliberately and maliciously breaks a mirror at the St. Luke's Hailey Medical Center while there,

in custody, to be treated for a broken bone, has he committed a violation of LC. § 18-7018?
If a "place of confinement" is any place a person being held in custody is located at any
given point in time, private homes, medical offices, hospital rooms, courthouse bathrooms are, at
least while the prisoner is present therein, places of confinement. Indeed, in the very case at bar,

Defendant Dugan, on the same day as he injured the sheriff's vehicle, also did some damage in
the jury room and corridor of the Blaine County Judicial Building. In so doing did he violate I.C.

§18-7018? The question answers .itself and points out the fallacy in the state's argument
There is no ambiguity in the statute at issue; there is a clear, obvious and rational
meaning of ('place of confinement" that does not include a police vehicle. However, if there was

any ambiguity in the language "other place of confinement" the rule of lenity would resolve that
ambiguity in favor of Defendant Dugan. The rule of lenity holds that criminal statutes must be
strictiy construed in favor of defendants. State v. Bames, 124 Idaho 379, 380, 859 P.2d 1387,
1388 (1993) overruled on other grounds; State v. Sivak, 119 Idaho 320, 325, 806 P.2d 413, 418
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(1990); State v. Anderson, 145Idaho 99, 103, 175 P .3d 788, 792 (2008). "The principle oflenity:-,.
mandates that criminal statutes beread narrowly and, where ambiguity exists, in a manner that.
provides leniency toward defendants. State v. Nab, 112 Idaho 1139, 1141, 739 P.2d 438, 440· ·
(1987)." State v. Harrington,.133 Ida:ho 563, 566, 990 P.2d 144, 147 (Ct App. 1999).
The State is not without.tools ofredress as regards the conduct of Dugan.. J.C. §18-7801
reads, in its entirety, as follows:

18-7001. Malicious injury to property. (1) Except as otherwise provided in
subsection (2) of this section, every person who maliciously injures or destroys
any real or personal property not his own, or any jointly owned property without
permission of the joint owner, or any property belonging to the community of the
person's marriage, in cases otherwise th.an such as a:re specified in this code, is
guilty of a misdemeanor and shall be punishable by imprisonment in the county
jail for up to one (1) year or a fine of not more tltan one thousand dollars ($1,000),
or both.
(2) A person is guilty of a felony, and shall be punishable by imprisonment in the
state prison for not less th.an one (1) year nor more than five (5) years, and may be
fined not more than one thousand dollars ($1,000), or by both. such fine and
impriso:oment, if:
(a) The damages caused by a violation of this section exceed one thousand dollars
($1,000) :in value; or
(b) Any series of individual violations of this section are part of a common
scheme or plan and are aggregated in one (1) count, and the damages from such
violations when considered together exceed one thousand dollars ($1,000) in
value.

Both I. C. § §18-7001 and 18· 7018 are located in the sa.-rn.e chapter, are thus in pari matria
and should be construed together, to the end that the legislative intent will be given effect. State

v. Creech, 105 Idaho 362, 367, 670 P.2d 463, 468, cert. denied, 465 U.S. 1051, 104 S.Ct. 1327,
79 L.Ed.2d 722 (1984). State v. Yager, 139 Idaho 680, 689-90, 85 P .3d 656, 665-66 (2004). fa
enacting I.C. §18-7001, the Idaho Legislature has clearly made it a criminal offense to
maliciously injure property of another. 111e legislature has further determined that where the
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damage inflicted by malicious injury exceeds $1000.00 the offense ,is a felony; The legislature
has also enacted, in the same chapter, a statute that makes it a felony offense to .:inflict any injury.
on a jail or other place of confinement, irrespective· of how much or.how little dmnage is caused

by such injury. .
If the legislature chose to do so, there is no doubt it could make any malicious injury to
property owned by a sheriff's office or other police agency, includ:ing police vehicles, a felony
offense - but it has of yet chosen not to do so. By charging Defendant Dugan with a violation of

LC. §18~7018 the prosecution is usurping the clear authority of the Idaho Legislature to

determine what conduct is or is not of sufficient seriousness to warrant a felony, rather than
misdemeanor, designation.

In State v. Ash, 94 Idaho 542, the Idaho Supreme Court noted:
The legislature has concluded that damaging a jail is a more serious criminal act
than damagjng other real or personal property. This conclusion is not without a
reasonable basis. When damage is done to a jail, inmates may escape; prisoners
may have to be removed from the premises, and movement always creates
security problems. Vilhere a window is broken, as in this case, pieces of glass may
be easily concealed on an individual's person; various dangerous uses can be made
of it-e.g., as a weapon for attacking guards or other prisoners, or as an implement
to effect an escape.

State v. Ash, 94 Idaho 542, 546, 493 P.2d 701, 705 (1971). Tiris language leaves no doubt that
the legislature intended that "other place of confinement" means a place having the same or
similar function as a jail, i.e., a prison, juvenile detention center or work center. In other words, a
''p1ace of confinement" is a "correctional facility". Defendant Dugan damaged a sheriff's
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vehicle, he did not damage a c0rrectiona1 facility.·anp .the charge against him should be dismissed.
RESPECTFULLY SUBMIITED this

~y of March, 2012.

~,LU
.R l\RK

\
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the

1t:.P-

-f..L day of March,

2012, I served a true and·.correct

copy of the within and foregoing document upon the attorney(s) nam~ below in the.manner rioted:

Blaine Co1lllty Prosecuting Attorney
201 znd Ave South, Ste 100
Hailey, ID 83333

By depositing copies of the same :in the United States Mail, postage prepaid, at the
post office at Hailey, Idaho.
By hand delivering copies of the same to the office of the attomey(s).

By telecopying copies of same to said attomey(s) at the telecopier number(s): 7885554
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FILED
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MAR 1 5 2012
R. KEITH ROARK, ISBN 2230

Jolynn D1age, Clerk District
Court Blaine Co1;1nty, Idaho

THE ROARK LAW FIRM, LLP
409 North Main Street
Hailey, Idaho 83333
TEL: 208788--2427
FAX: 208/788-3918

Attorney for Defendant,
IN" THE DISTRJC1 COURT OF THE FIFTH JUDICIAL DISTPJCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAThfE

STATE OF IDAHO,

)

CaseNo. CR-2011-4856

)
Plaintiff,

vs.

BENJAMIN' DUGAN,
Defendant.

)
)
)
)
)
)
)
)

MOTION TO DlSMISS

~~~~~------~----~~~)
COMES NOW THE DEFENDANT, by and through his attorneys of record, R. Keith

Roark and the Roark Law Finn, and hereby moves this Court for its ORDER OF DISMISSAL in
the above referenced action upon the grounds and for the reason that the statute under which the
Defendant is charged, I.C. §18-7018, does not apply to the conduct the Defendant is alleged to

have engaged in.
Submitted contem.poraneously herewith and incorporated by reference herein as if fully

set forth in its entirety is the DEFENDANT'S BRIEF IN SUPPORT OF MOTION TO
I

DISMISS.

RESPECTI'ULLY SUBMITTED this

?iJ--

+2-

day of March, 2012.

THERO.
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day of March, 2012, I served a true and correct

copy of the within and foregoing document upon the attorney(s) named below in the manner noted:
Blaine County Prosecuting Attorney
201 200 Ave South, Ste 100
Hailey, ID 83333

By depositing copies of the same in the United States Mail) posiage preprud, at the
post office at Hailey, Idaho.

By hand delivering copies of the same to the office of the attorney(s).
By telecopying copies of same to said attorney(s) at the telecopier number(s): 788"
5554
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Jim Thomas, ISBN 4415
Blaine County Prosecuting Attorney
201 2nd Avenue S., Suite 100
Hailey, Idaho 83333
Telephone: (208) 788-5545
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Jolynn Dmge. CierA District
;~~County, Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STA TE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

Case No. CR-2011-4856

STATE OF IDAHO,
Plaintiff,
vs.

STATE'S MEMORANDUM IN
OPPOSITION TO MOTION TO
DISMISS

BENJAMIN DUGAN,
Defendant.

Plaintiff, State of Idaho submits its Memorandum in Opposition to the Motion to Dismiss
filed by Defendant Benjamin Dugan.

FACTS

On December 5th, 2011, the Defendant Benjamin Dugan was in custody as an inmate in the
Blaine County Jail. At approximately 9:00 a.m., he was transported by Deputy Kenneth McNeir
of the Blaine County Detention facility to the Blaine County Courthouse for a sentencing hearing
for Grand Theft by District Court Judge Robert Elgee. The Defendant was transported using a
Blaine County detention transport vehicle.
During the Defendant's statement of allocution he became upset and stormed out of the
Courtroom. As he was leaving, the Court ordered the Defendant to serve an additional thirty
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days in jail. The Defendant's outburst continued while walking out of the Courtroom and he
kicked chairs and head butted walls.
The Defendant was then placed inside the detention center transport vehicle, a 2006
Dodge Durango. The Durango is owned by the Blaine County Sheriffs Office. It is marked on
the side as "Blaine County Sheriffs Department" with an emblem. It was previously used as a
patrol vehicle but is now used solely for jail service as a detention center transport vehicle. The
Durango is outfitted for transport of inmates with a steel and plexiglass divider in between the
front and rear seats. The Defendant was wearing belly chains and shackle restraints. The doors
were locked from the outside and Deputy McNeir began driving to the Blaine County Detention
Facility.
During the transport, the Defendant continued to display his anger by threatening the
Court and law enforcement. He spit on all surfaces of the rear of the transport vehicle and
vomited in the rear cargo area. He kicked and head butted the windows and door panels in the
rear of the vehicle causing damage to both doors and rear lift gate panel.
The State subsequently charged the Defendant with l.C. § 18-7018, Injuring Jails.

LC.§ 18-7018 reads in its entirety:
Injuring Jails. - Every person who wilfully and intentionally breaks down, pulls
down or otherwise destroys or injures any public jail or other place of
confinement, is punishable by fine not exceeding $10,000, and by imprisonment
in the state prison not exceeding five years.
The sole issue for this Court is to determine whether "other place of confinement" as
used in I.C. § 18-7018 includes a Blaine County Sheriffs Office transport vehicle.
In order to make this detennination, this Court must interpret the language of the statute.
The Supreme Court of Idaho recently reiterated the principles of statutory interpretation in State
v. Schulz, 151Idaho863, 264 P.3d 970, 973-74 (2011):

The objective of statutory interpretation is to derive the intent of the legislative
body that adopted the act. Statutory interpretation begins with the literal language
of the statute. Provisions should not be read in isolation, but must be interpreted in
the context of the entire document. The statute should be considered as a whole,
and words should be given their plain, usual, and ordinary meanings. It should be

STATE'S MEMORA1\1DUM IN OPPOSITION TO DEFE1\1DANT'S MOTION TO DISMISS
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noted that the Court must give effect to all the words and provisions of the statute
so that none will be void, superfluous, or redundant. When the statutory language
is unambiguous, the clearly expressed intent of the legislative body must be given
effect, and the Court need not consider rules of statutory construction.
The State would agree with the Defendant that the language of LC. § 18-7018 is plain and
unambiguous. Therefore, the analysis begins with the literal language of statute. In the phrase at
issue, "other place of confinement," the word "confinement" is used to describe the "other
place." The word "other" obviously is used to differentiate the location from "public jail". The
Defendant used Oxford English Dictionary to define "place" as a "particular part or region of
space, a physical locality, a locale; a spot, a location." Confinement is defined as "the action of
confining, or (more usually) the fact or condition of being confined, shut up, or kept in one place;
irnpri sonment."
Based on the same Oxford English definitions used above, the Defendant suggests the
definition of a "place of confinement" as a "physical locality intended, designed and built to
confine persons." (Brief in Support of Defendant's Motion to Dismiss, p. 3). Nowhere in any
definition is there a requirement that the place be "intended, designed and built" to confine. The
only requirement is that the place, in fact, confine.
Using the ordinary meanings of the words utilized by the legislature, an "other place of
confinement" simply means a physical location, different from the public jail, which is used to
confine, keep in one place, or imprison.

Undoubtedly, a detention transport vehicle falls within

this definition.
The legislature's use of the word "or" in "public jail or other place of confinement" is
important. The Supreme Court discussed the use of "or'' in J.C. § 18-7018 in State v. Salinas and
provided "[t]he word "or" is a "function word" used to express an alternative. WEBSTER'S
THIRD NEW INTERNATIONAL DICTIONARY 1585 (1993).

This Court has previously

concluded that the word "or" should be given its normal disjunctive meaning unless doing so
would produce and absurd or unreasonable result. State v. Rivera, 131 Idaho 8, 10, 951 P.2d
528, 530 (Ct. App. 1998)." Staie v. Salinas, 150 Idaho 771, 772-73 (Ct. App. 2011 ).

Here, the

legislature used or to express an alternative to a public jail. The legislature chose this language
specifically to broaden the "Injuring Jails" to include "or other place of confinement" as a
location other than a public jail.
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Because it is clear a transport vehicle falls within the obvious definition of an ''other
place of confinement," the Defendant attempts to redefine "other place of confinement" as a
"correctional facility" as defined in I.C. § 18-101A(1). If the legislature intended to define
"place of confinement' as "correctional facility" it certainly could have by including the
appropriate language. However, the legislature did not. It is inappropriate to interpret "place of
confinement" as a "correctional facility" because to do so would render the first phrase "any
public jail" redundant. I.C. § 18-10 I A(l) defines correctional facility to include jails. Following
the Defendant's logic, LC. 18-7018 would prohibit destruction of a public jail or other facilities
including jails. Interpreting the statute in this manner would violate the statutory interpretation
principle requiring the Court to give effect to all the words and provisions of the statute so that
none will be void, superfluous, or redundant. See State v. Shulz, 151 Idaho 863 (2011 ).
Interpreting the Blaine County Detention transport vehicle as an "other place of
confinement" is consistent with the Court's review of LC. § 18-7018, Injuring Jails. In State v.
Baxter, 149 Idaho 859 (Ct. App. 2010), the Court of Appeals decided whether an inmate who
pulled a phone off the wall in a jail violated the Injuring Jails statute. The Court noted "Idaho's
statute is all inclusive and incorporates injury to any jail or other place of confinement including
its operational and maintenance equipment." Id. at 864. A detention transport vehicle is clearly
equipment essential to the operation of jails.
Moreover, in State v. Ash, 94 Idaho 542, 546 ( 1971 ), the Supreme Court explained the
purpose of the statute under an equal protection argument. The Court stated:

The legislature has concluded that damaging a jail is a more serious criminal act
than damaging other real or personal property. This conclusion is not without a
reasonable basis. V./hen damage is done to a jail, inmates may escape; prisoners
may have to be removed from the premises, and movement always creates
security problems. Where a window is broken, as in this case, pieces of glass may
be easily concealed on an individual's person; various dangerous uses can be
made of it-e.g., as a weapon for attacking guards or other prisoners, or as an
implement to effect an escape. State v. Ash, 94 Idaho 542, 546 (1971 ).
The fundamental purpose of the statute is equally served by including the jail transport
vehicle as an "other place of confinement." Similar to a public jail, damage to the jail transport
vehicle also places inmates at greater risk of escape and prisoners may have to be removed from

the vehicle to prevent escape; movement of prisoners is effected causing security problems.
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Finally, the interior of a vehicle contains just as many instruments of weaponry as the inside of a
jail. The vehicle essentially serves as a mobile extension of the jail.
The Defendant provides several creative straw man arguments that misstate the State's
argument.

The Defendant's first misstatement is that the State thinks I. C. § 18-7018 is

ambiguous by interpreting "other place of confinement" to include a transport vehicle. The
Defendant's argument is incorrect. Indeed, LC. § 18-7018 includes somewhat broad language
but that does not necessarily create ambiguity. The meaning is clearly stated. As stated above,
the Injuring Jails statute is not ambiguous and no ambiguity is necessary to find a jail transport
vehicle to meet the broad statutory language.
Next, the Defendant argues that under the State's theory, any place that a prisoner is
located is an "other place of confinement" since the prisoner is a confined person. Therefore, the
focus is on the presence of the prisoner rather than the "place of confinement". Again, not true.
In this situation, the focus of the destruction is on the place, a transport vehicle, which is used to
confine. The transport vehicle is specifically outfitted for transport of inmates and the purpose of
the transport vehicle is to securely move inmates. Similarly, the statute is focused on the "place"
and therefore the location of the prisoner is irrelevant. Regardless, whether or not a prisoner
confined to a hospital, bathroom, courthouse, or under "house arrest" satisfies the "other place of
confinement" requirement is not at issue; nor is the issue whether damage to a "place of
confinement" requires the presence of the prisoner. What is important is that the Defendant
damaged a transport vehicle which qualifies as an "other place of confinement."
The doctrine oflenity does not apply as there is no ambiguity in LC. § 18-7018. Further,
the Defendant argues that because LC. § 18-7001- Malicious Injury to Property may apply to the
Defendant's actions, the State is usurping the authority of the Legislature. However, it is the
Legislature who has differentiated by statute the conduct between Malicious Injury to Property
and Injury to Jails.

The Legislature chose the additional elements requiring damage to any

"public jail or other place of confinement" and increased the punishment for these crimes. The
State has not usurped authority, but simply applied the facts to the law as set forth by the Idaho
Legislature.
In conclusion, the language of LC. § J 8-7018 is unambiguous and clearly provides that

causing damage to "public jails or other place of confinement" is a felony. The Blaine County
transport vehicle falls within an "other place of confinement" as it was used as an extension of
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the jail, solely for the purpose of transporting inmates. The vehicle contains locked doors, steel
and plexiglass dividers, much like a portable jail cell. The legislative purpose for the statute

Injuring Jails is served by including the transport vehicle as an "other place of confinement."
For the foregoing reasons, the State requests that this Court deny the Defendant's Motion to

Dismiss.

DATED this

?. ~

day of March, 2012.

Matthew Fredback, ISBN 7262
Deputy Prosecuting Attorney
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CERTIFICATE OF SERVICE

~y

I HEREBY CERTIFY that on this
of March, 2012, I caused to be served a
true and correct copy of the within and foregoing document by the method indicated below, and
addressed to each of the following:

Keith Roark, Esq.
The Roark Law Firm
409 N. Main St.,
Hailey, Idaho 83333

_

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail

-~Telecopy
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COURT MINUTES
CR-2011-0004856
State of Idaho vs. Benjamin Patrick Dugan
Hearing type: Motion to Dismiss
Hearing date: 4/3/2012
Time: 1:30 pm
Judge: John K Butler
Courtroom: District Courtroom-judicial Bldg
Court reporter: Candace Childers
Minutes Clerk: Crystal Rigby
Tape Number: DC
Defense Attorney: Keith Roark
Prosecutor: Matthew Fredback
Counter#

1.36

Counsel present, Def. present in custody
Court introduces the case, this is the time for a pretrial conference, and a motion
to dismiss.
Counsel agree that the ruling on this case today will dispose of the case.
Court vacates the trial and will be issuing a written decision.

1.37

Mr. Roark addresses the Motion to Dismiss, the issue in this case is the damage
done was on an automobile, this is not a place of detention. Just because a
vehicle is only used to transport prisoners does not make the vehicle a
correctional facility.

1.44

Court inquires.
Mr. Roark responds about the legislature needing to include vehicles of
transport in the statute.

COURT MINUTES 1

51

1.47

11.so

State responds, comments about the meaning of "other place of confinement",
and the meaning of place. The inside of a transport vehicle is a place.
Court comments about a police vehicle being a place of confinement

II
I
I

State responds about the connection between a transport vehicle damaged and
the jail, rather than other police cars. Comments about maintenance equipment
and this particular vehicle being used in the same manner, cites case law.
11.54

Court comments about case law cited.
State responds, the State could have charged this as a felony malicious injury to
property because the damage was $1,000

11.55

1.59

Mr. Roark responds about police vehicles being a place of confinement.
Questions whether a police vehicle is only a place of confinement when a
prisoner is within or remains a place of confinement without a prisoner
contained within. Cites case law, which doesn't help to define a place of
confinement
Court takes case under advisement and will issue a written decision.
Recess

COURT MINUTES 2
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

)

STATE OF IDAHO,

)
Plaintiff,

)
)

VS.

)

BENJAMIN P. DUGAN,

)
)

Case No. CR-2011-4856

)
Defendant.
______________
)
)

MEMORANDUM DECISION RE: MOTION TO DISMISS

On April 3, 2012, the defendant's motion to dismiss crune on regularly for hearing. The
State of Idaho was represented by Matthew Fredback, Blaine County Deputy Prosecutor, and the
defendant, also present, was represented by Keith Roark. After considering the briefs and
arguments of counsel, the court took the matter under advisement for a written decision.

I.
FACTUAL BACKGROUND
On December 5, 2011, the defendant was transported from the Blaine County Detention
Facility to the Blaine County Courthouse in a Sheriff's Office transport vehicle. The Court
ordered the defendant to serve 30 days in the county jail. The defendant was then placed back in
the transport vehicle to be taken back to the Blaine County Detention Center. The defendant spit
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on "all surfaces" of the rear of the vehicle and vomited in the rear cargo area. He also kicked
and head-butted the windows and door panels, causing damage to both rear doors and the rear
left gate panel. The defendant was subsequently charged with Injury to Jail, LC. § 18-7018, for
the damage caused to the transport vehicle. The defendant filed a motion to dismiss on March
15, 2012, in addition to a brief in support. The defendant alleges he cannot be legally charged
with a violation of LC. § 18-7018 for damaging a police transport vehicle. The State filed a
memorandum in opposition to the motion to dismiss on March 28, 2012.

II.
STANDARD
The defendant is challenging the interpretation of I.C. § 18-7018 and whether the facts of
this case establish a violation of the statute. The defendant has not raised a constitutional
challenge that the statute is unconstitutionally vague or overbroad on its face or as applied to the
defendant's specific conduct. State v. Korsen, 138 Idaho 706, 712, 69 P.3d 126, 132 (2003).
Generally, a motion to dismiss is a matter of discretion for the trial court. On appeal the
appellate cou..-t would review whether the lower court "(1) correctly perceived the issue as one of
discretion; (2) acted within the boundaries of such discretion and consistently with any legal
standards applicable to the specific choices before it; and (3) reached its decision by an exercise
of reason." State v. Martinez-Gonzalez, No. 37737, 2012 WL 8671, *2 (Ct. App. Jan. 3, 2012).
However, both parties in this case have conceded this is a matter of statutory interpretation.
Statutory interpretation is a question of law over which the Court exercises free review. Carrillo

v. Boise Tire Co., Inc., No. 37026, 2012 WL 666038, *4 (Idaho Mar. 1, 2012).
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UL
ISSUES
Whether injury to a Sheriff's transport vehicle can properly be charged as Injury to Jail
under LC.§ 18-7018.

IV.
ANALYSIS
The objective of statutory interpretation is to derive the intent of the legislative body that
adopted the act. Statutory interpretation begins with the literal language of the statute.
Provisions should not be read in isolation, but must be interpreted in the context of the
entire document. The statute should be considered as a whole, and words should be given
their plain, usual, and ordinary meanings. It should be noted that the Court must give
effect to all the words and provisions of the statute so that none will be void, superfluous,
or redundant. When the statutory language is unambiguous, the clearly expressed intent
of the legislative body must be given effect, and the Court need not consider rules of
statutory construction. Farber v. Idaho State Ins. Fund, 147 Idaho 307, 310, 208 P.3d
289, 292 (2009) (internal citations omitted).

State v. Schulz, 151 Idaho 863, 264 P.3d 970, *3 (Nov. 30, 2011).
If the language is clear and unambiguous, there is no occasion for the court to resort to
legislative history or rules of statutory interpretation. When this Court must engage in
statutory construction, it has the duty to ascertain the legislative intent and give effect to
that intent. To ascertain the intent of the legislature, not only must the literal words of the
statute be examined, but also the context of those words, the public policy behind the
statute, and its legislative history. It is incumbent upon a court to give a statute an
interpretation which will not render it a nullity. Constructions of a statute that would lead
to an absurd result are disfavored.

State v. Decker, No. 38104, 2011 WL 5516976, *2 (Ct. App. Nov. 14, 2011) (internal citations
omitted).
The defendant has been charged with Injury to Jail, l.C. § 18-7018, which states, "[e]very
person who willfully and intentionally breaks down, pulls down or otherwise destroys or injures
any public jail or other place of confinement, is punishable by fine not exceeding $10,000, and
by imprisonment in the state prison not exceeding five years." (Emphasis added). The dispute in
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this case is over whether a sheriff's vehicle, used to transport the defendant from the courthouse
to the jail, is another "place of confinement," as intended by LC. § 18-7018.
Black's Law Dictionary defines confinement as, "[t]he act of imprisoning or restraining
someone; the state of being imprisoned or restrained." (9th ed. 2009). Webster's Dictionary
contains twelve definitions for "place."

The most relevant definitions include, "physical

environment, a way for admission or transit, physical surroundings; an indefinite region or
expanse, a building or locality used for a special purpose, the three-dimensional compass of a
material object; a particular region, center of population, or location, a building, part of a
building, or area occupied as a home; an available seat or accommodation, an empty or vacated
position." MERRIAM-WEBSTER (2012). "Additionally, the legislature's use of the word 'or'
in LC. § 18-7018 is important. The word 'or' is a 'function word' used to express an alternative.
WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1585 (1993). This Court has
previously concluded that the word 'or' should be given its normal disjunctive meaning unless
doing so would produce an absurd or unreasonable result. The statute is not ambiguous." State v.
Salinas, 150 Idaho 771, 772-73, 250 P.3d 822 (Ct. App. 2011).

Vvrule this Court is not aware of any appellate Idaho case law 1 regarding LC. § 18-7018
interpreting the meaning of "other place of confinement," this Court finds this case to be very
analogous to Utah v. Burgess-Beynon, 99 P.3d 383 (Ut. App. 2004). In that case, after an arrest,
the defendant became angry and kicked out the rear window of the police vehicle. Id at 384.
The defendant in that case was charged with damaging a jail. Id. The sole issue on appeal in
Burgess-Beynon, was whether "other place of confinement" under Utah Code Ann. § 76-8-418

1

In State v. Magill, 119 Idaho 218, 804 P.2d 947 (Ct. App. 1991) the Court of Appeals noted that Judge Granata had
denied the defendants motion to dismiss the charge of Injury to Jail where it was alleged that the defendant caused
damage to the door of a patrol car at the time of his arrest, however, the denial of the motion to dismiss was moot
when the State dismissed the charge as part of a plea bargain.
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included police vehicles. The Utah statute is nearly identical to the Idaho statute, stating, "[a]
person who willfully and intentionally breaks down, pulls down, destroys, floods, or otherwise
damages any public jail or other place of confinement, including a detention, shelter, or secure
confinement facility for juveniles, is guilty of a felony of the third degree." As in Idaho, the
Utah court remarked that they had previously not interpreted the "other place of confinement"
portion of their statute. The Utah court determined that there was nothing in the statute limiting
"other place of confinement" to something like a jail, prison, or other penal facility, as the
defendant had argued. This Court finds the same lack of limiting language in this Idaho statute.
The Utah court interpreted "other place of confinement" "applie[d] to places of confinement
controlled by a governmental authority and used in the detention of suspected criminals." Id. at
385. The Utah court concluded, "[a] police vehicle can be a place of confinement for the
detention and transportation of individuals arrested for criminal activity." Id It went on to state,
"[t]his reading of the damaging jails statute is consistent with the legislative intent to punish
criminals who damage public property during their confinement." Id. This Court finds the Utah
court's reasoning in Burgess-Beynon to be persuasive.
The defendant asserts that by "other place of confinement" the statute refers to a
"correctional facility," as defined in LC.§ 18-lOlA. LC.§ 18-IOIA(l), states:
"Correctional facility" means a facility for the confinement of prisoners or juvenile
offenders. The term shall be construed to include references to terms including, but not
limited to, "prison," "state prison," "state penitentiary," "governmental detention facility,"
"penal institution (facility)," "correctional institution," "juvenile correctional center,"
"Idaho security medical program," "detention institution (facility)," "juvenile detention
center (facility)," "county jail," "jail," "private prison (facility)," "private correctional
facility," or those facilities that detain juvenile offenders pursuant to a contract with the
Idaho department of juvenile corrections.
This Court must find that had the legislature intended "other place of confinement" to mean
"correctional facility," it would have just used "correctional facility" in lieu of "other place of
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confinement," in LC. § 18-7018.

Tbis Court must also find that because the definition of

"correctional facility" contains a 'jail," its use in LC. § 18-7018 would make the statute
redundant.

Therefore, "'other place of confinement" must fall outside of the definition of

"correctional facility."
The defendant also argues that the State's argument is dependent on the physical
presence of the defendant. This argument presumes that if the defendant were in a hospital, the
State would then argue the hospital is a place of confinement and, therefore, any damage
committed by the defendant would be Injury to a Jail. This Court disagrees with this line of
logic for two reasons. First, in Baxter v. State, 149 Idaho 859, 863, 243 PJd 675 (Ct. App.
2010), the Court stated, "[w]e do not read LC. § 18-7018 as limiting the statute to include harm
to only the physical structure. Instead, Idaho's statute is all inclusive and incorporates injury to
any jail or other place of confinement including its operational and maintenance equipment." Id.
at 864. Clearly a hospital is not operational or maintenance equipment of a jail. Second, when
in a hospital or other place not intended or designed for confinement, a defendant is shackled and
guarded, precisely because the facility is not a place of confinement. However, a vehicle used by
the Sheriff's Office to transport defendants to and from the jail to court or other correctional
facilities is clearly designed and intended for confinement and is also operational or maintenance
equipment of the jail.
The defendant also argues that construing LC.§ 18-7018 to include transport vehicles for
the jail would create a problem with non-incarcerated individuals. The defendant argues that if a
third party were to throw a brick at a jail and break a window, that individual would clearly be in
violation of LC.§ 18-7018. However, if a third party were to throw a brick at a police car, it
would clearly not be a violation of LC.§ 18-7018. This Court is not convinced that the latter
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would clearly not be a violation of the statute at issue. Yet, the State contends it is not necessary
for this Court to interpret I.C. § 18-7018 so broadly in this case, as to incorporate all police cars
as part of the jail. This Court agrees for two reasons. First, not all police cars are operational or
maintenance equipment of a jail and, second, this Court is only to decide the case before it. It
would not be prudent for this Court to determine how all future cases resulting from an alleged
violation of LC. § 18-7018 would result. "[O]ur object is simply to decide the case before us,
and not to write a general treatise." State v. Gutke, 25 Idaho 737, 139 P. 346, 352 (1914)

(quotingExParteNielsen, 131U.S.176,190(1889)). Issuinganopiniononamatterthathasno
practical effect on this case would require the court to render an impermissible advisory opinion.

See State v. Manzanares, No. 35703, 2012 WL 29344, *6 (Idaho Jan. 6, 2012). "This Court is
not empowered to issue purely advisory opinions." Taylor v. AIA Services Corp., 151 Idaho 552,
261 P.3d 829, 846 (2011) (quoting MDS lnvs., L.L.C. v. State, 138 Idaho 456, 464-65, 65 P.3d
197 (2003)). This Court is not to issue an advisory opinion in an effort to avoid the issue in
future cases. See State v. Barclay, 149 Idaho 6, 9, 232 P.3d 327 (2010). Advisory opinions are
not permissible because judgment can only be rendered in a case where an actual or justiciable
controversy exists. See Schneider v. Howe, 142 Idaho 767, 772, 133 P.3d 1232 (2006). This
Court is only to decide whether the defendant in this particular case may be properly charged
with violating I.C. § 18-7018.
In State v. Ash, the Court articulated why Injury to Jail is a felony, regardless of the
amount of the damage, unlike malicious injury to property statutes. The Court stated,
[t]he legislature has concluded that damaging a jail is a more serious criminal act than
damaging other real or personal property. This conclusion is not without a reasonable
basis. When damage is done to a jail, inmates may escape; prisoners may have to be
removed from the premises, and movement always creates security problems. Where a
window is broken, as in this case, pieces of glass may be easily concealed on an
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individual's person; various dangerous uses can be made of it-e.g., as a weapon for
attacking guards or other prisoners, or as an implement to effect an escape.
94 Idaho 542, 546, 493 P.2d 701 (1971). If an inmate or third party were to break a window at a
jail, for example, the glass could pose a danger to the inmate, other inmates, or the guards, even
if escape is unlikely. This Court does not find this risk to be less true in a transport vehicle.
Indeed, while in a transport vehicle, the jail is engaged in the exact movement that creates such a
security risk as articulated in Ash. Broken glass in a transport vehicle can still create a risk to the
inmate, any other inmates present, and the officer transporting the inmate. Additionally, escape
is also possible and perhaps more plausible in a transport vehicle.

Therefore, this Court

detennines that the reasons articulated by our appellate cou.rts for upholding I. C. § 18-7018 are
no less present in this case.
As mentioned above, the Court in Salinas, determined that LC. § 18-7018 was not
ambiguous. This Court would have to agree. "Other place of confinement" means a physical
environment or surrounding that is intended to imprison or restrain someone.

As a jail's

transport vehicle is a physical surrounding, does imprison or restrain inmates, and is the
operational or maintenance equipment of the jail. This Court must find that the defendant can be
charged with Injury to Jail for damaging the transport vehicle. This Cou.rt also notes that it is
aware of no other Idaho case law, which has been willing to narrow the applicability of LC. § 187018 and this Court declines to do so now.
The defendant asserts that the rule of lenity should apply in this case, though both parties
have argued that the statute is not ambiguous. Black's Law Dictionary defines "rule of lenity" as
"[t]he judicial doctrine holding that a court, in construing an ambiguous criminal statute that sets
out multiple or inconsistent punishments, should resolve the ambiguity in favor of the more
lenient punishment."

(9 1h ed. 2009).

"The rule oflenity requires that ambiguous criminal
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statutes should be read narrowly and be construed in favor of the defendant. However, this rule
does not require a court to disregard the purpose of a statute when it is clear from the context."
State v. Jones, 151Idaho943, 265 P.3d 1155, 1159 (Ct. App. 2011).

Idaho Courts have

regularly held that there must be an ambiguity for the rule oflenity to apply, as evidenced by the
Court's decision in Leslie, "[b]ecause we find that the language of the two sections is plain and
unambiguous, theruleoflenitydoes not apply." State v. Leslie, 146 Idaho 390, 392, 195 P.3d
749 (Ct. App. 2008). As this Court has found the statute to be clear and unambiguous, the rule
of lenity is inapplicable in this case.

v.
CONCLUSION

Therefore, for the reasons set forth above, the motion to dismiss is DENIED.

IT IS SO ORDERED.
DATED this

I\

day of

&pr·,\
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correct copy of the foregoing MEMORANDUM DECISI~: MOTION TO DISMISS was
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Keith Roark
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Matthew Fredback
Blaine County Prosecutor's Office
201 2nd Avenue South, Suite 100
Hailey, ID 83333
Attorney for Plaintiff
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COURT MINUTES
CR-2011-0004856
State of Idaho vs. Benjamin Patrick Dugan
Hearing type: Status
Hearing date: 5/15/2012
Time: 1:30 pm
Judge: John K Butler
Courtroom: District Courtroom-judicial Bldg
Court reporter: Candace Childers
Minutes Clerk: ROSA
Tape Number: de
Defense Attorney: Keith Roark
Prosecutor: Matt Fredback
130

Defendant Dugan is present in court today with his council Keith Roark. State is
represented by Matt Fredback.

130

Court introduces the case.

130

Roark speaks that he and his client have met and there is no point to go to trial.
They are prepared to enter to condition of plea of guilty as the State has made an
offer.
Defendant Benjamin Dugan is sworn in now for a change of plea.
Court questions defendant if he is under the influence here today with a no
answer from defendant. Court reads the charge for count 1: Destroy vehicle by
damage to said Blaine County Sheriff vehicle, a Felony Charge.
Defendant understands the charge.
Court reads maximum penalties for this charge: 5 years prison, $10,000.00 fine
or both. Court asks if defendant understands his loss of rights and effects of a
probation violation if filed against him.
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132

/ Defendant understands loss of rights and effects if a probation violation is filed
against him. He has had sufficient time to consult with his attorney in this
1
matter.
Court speaks of the pending case the defendant has With Judge El gee and that
sentencing could be concurrent or consecutive.
Defendant understands this and that he is waiving his rights to jury trial and
free appointed council. He waives his right to put on a defense and waives all
factual against him. He understands also that his right to appeal is lost.
Court accepts conditional change of plea per Plea Agreement.
Defendant is in agreement and was not pressured to take this offer.
Court will order PSI today.
Defendant understands his right to remain silent. No promises were given to
him. No one told him what to say, he is doing this of his own free will. His
attorney was adequately prepared.
State indicates discovery has been completed.
Court asks defendant if there has been a violation to his constitutional rights.
Defendant states there has been none. Defendant has no questions for Court or
his attorney. He pleads guilty to the charge of 18-7018 at this time.
State is satisfied.
Court finds guilty of 18-7018. Court asks if both parties want to rely on current
PSI.
Roark responds that he wants to read the current PSI first before answering to
the Court.
Court orders that current PSI for CR-2011-2331 be made available to Mr. Roark.
Sentencing is set for 06/19 /2012at1:30 p.m.
Court will not order new PSI or updated PSI until councilman Roark sends a
motion and order to the Court asking for such. Recess.
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R. KEITH ROA.RK, ISBN 2230
THE ROARK LAW FIRM, LLP
409 North Main Street
Halley,Idaho 83333
TEL: .208788-2427
FAX: 2081788--3918

'firagii;;· ··

Joiynn
District ·
court Blaine County,.tdaho

Attorney fm Defendant,
IN THE DISTRlCT COURT OF THE FIFTH JUDICIAL DISTRlCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
STATE OF IDAHO,

Plaintiff,

vs.
BENJAlvlIN DUGAN,

)
)
)
)
)
)
)

Case No. CR-2011-4856

MOTION TO CONTINUE
SENTENCING BEARING

)

)
Defendant.
)
~~~~~~~~~~~~~~)
CO:MES NOW the Defendant BeD;iamin Dugan, by and through hls attorney of

record, R. Keith of The Roark Law Firm, and hereby moves this court for an ORDER vacating the
Sentencing Hearing currently set for the 19th day of June, 2012 and resetting it for the 300 day of
July, 2012 at 1 :30 p.m The basis for this motion is that counsel for the Defendant will be in a Jury

Trial in Twin Falls County on the 19th day of June, 2012.
The State has no objection to this motion.
DATED this

--;70 :;:>--Sday of May, 2012.
THE ROARK LAW FlRM, lLP

~uI
R. KEFH'ROARK

Attorney for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

Z: 0 fa; of May, 2012, I served a true and correct copy

~

of the within and foregoing document upon the attorney(s) named below in the manner noted:
Blaine County Prosecuting Attorney
201 2nd Ave South, Ste 100
Hailey, ID 83333

By depositing copies of the same in the United States Mail, postage prepaid, at the
post office at Hailey, Idaho.
By hand delivering copies of the same to the office of the attomey(s).

/

By telecopying copies of same to said attorney(s) at the telecopier number(s): 7885554

MOTION TO CONTINUE SENTENCJNG HEf..R.m'G - 2

66
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409 North Main Stree1t

I

Hailey, Idaho 83333
TEL: 208788-2427

Jolynn Drage, Clerk District
Court.Biaine
. ' klahc

R. KEITH ROARK. IS.BN .2230
THE RO..<\RK LAW FIRM, LLP

JUN - 6 20.12. j

FAX: 2081788-3918

Attorney for Defendant,
IN THE DISTRlCT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, Il~ AND FOR THE COUNTY OF BLAINE
)

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

Plaintiff,

vs.
BENJAMIN DUGAN,

Defendant

Case No. CR-2011-4856

ORDER CONTINUING
SENTENCING HEARING

~-~-~~~~-~-~-~)
Ba.:ied upon the Motion to Continue the Sentencing Hearing filed by the Deendant,
and it appears fuat the State has no objection to this motion and good cause appea.ring therefor;
IT IS HEREBY ORDEP...ED that the Sentencing Hearii."lg currently set for the 19th

day ofJune, 2012 is VACATED and reset for the 3rd day of July, 2012 at 1 :30 p.m.

/

'J\JVQ-

DATED this-~-<day of~, 2012.

ORDER CONTLi\Jf._JNG SEN-::'ENCING HEARING -
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CERTIFICATE OF SERVTCE
I HEREBY CERTIFY th.at on fae

_1g_ day ~12, I served a true and correct copy

of the within and foregoing document upon the attorney( s) lliililed below in the manner noted: ·

Blaine County Prosecuting Attorney
201 2nd Ave South, Ste 100
Hailey, ID 83333
R. Keith Roark
111e Roark L1.w Finn
409 North Main Street
Hailey, Jdaho 83333

By depositing copies of the same in the United States Mai.l, postage prepaid, at the
post office at Hailey, Idaho.
By hand delivering copies oftbe same to the office of the attomey(s).
By telecopying copies of same to said attomey(s) at the telecopier number(s): 788·5554
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COURT MINUTES
CR-2011-0004856
State of Idaho vs. Benjamin Patrick Dugan
Hearing type: Sentencing
Hearing date: 7/3/2012
Time: 1:30 pm
Judge: John K Butler
Courtroom: District Courtroom-judicial Bldg
Court reporter: Candace Childers
Minutes Clerk: ANDREA
Tape Number: MAG
Defense Attorney: Keith Roark
Prosecutor: Matthew Fredback
Counter#
1.31

Court introduces case, Def. present and represented by Mr. Roark, State
represented by Mr. Fredback, case is set for sentencing today, Def. previously
pled guilty to felony injury to jail property, maximum penalties 5 yrs. prison and
$10,000 fine, there is no legal cause why judgment shouldn't be imposed today,
2 days have lapsed since the date of Def.'s guilty plea, the Court has reviewed PSI
report prepared in Blaine County case number CR2011-2331, counsel did not
request an updated report for this case
Mr. Roark has no corrections or amendments to the report, would like the
report supplemented w / additional documents re: employment, anger
management training materials
Court reviews supplemental documentation
Def. has reviewed the PSI report and has no corrections to it

1.35

State presents its recommendations for sentencing, gives recitation of the facts
surrounding this charge, Def. became upset during the sentencing hearing
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before Judge Elgee, left the courtroom during the proceeding, the Def. was going
to be on probation and out of jail after sentencing, Judge Elgee imposed 30 days
for his outburst, Def. then head butted the wall, kicked, spit and vomited in the
Sheriffs transport vehicle, Def. has been in jail for over a year based upon his
own actions, comments on Def.'s employment and criminal history, pleased Def.
has made good use of his time in jail and attended anger management courses,
State doesn't want to see Def. in jail any longer but concerned with him being
placed on probation based upon his past failures on misdemeanor probation,
some treatment is necessary, believes the cognitive self-change course would be
helpful to Def., believes rider program would be beneficial to Def., requests
Court retain jurisdiction and send Def. on rider program, underlining sentence 4
years w / 2 fixed and 2 indeterminate, should receive credit for time served
since 12-11-11, files proposed restitution order requesting $1349.31 for
damages
Mr. Roark speaks on behalf of the Def.-the Def. is a great example of how the
system has let someone down, Def.'s father is dead, he doesn't know where his
mother is, has never had any normal family structure in his file, the Def. has
been in one or another State funded institute his entire life, the Def. had a
temper tantrum, stupid and childish behavior, doesn't believe any treatment
given in Cottonwood will help Def., Def. would like to be out of jail, find a job and
work, meet w / a probation officer and continue w / treatment to help him deal
w / his lifelong issues, Mr. Roark doesn't know what to do in this case either,
when he has spoken to Def. he has always been respectful and grateful, he has
never blamed anyone else for what has happened, requests Court use its
discretion and release Def. from jail in 5 days to give him time to find a place to
live and employment

1.43

1.52

I Def. speaks on his own behalf-apologizes for his behavior, he will continue with
1

1.55

his education and anger management, he passed the GED test and enrolled in
CSI while incarcerated, he can be successful and requests the Court give him a
chance, he has been taking classes w / Nancy Kneeland and she has confirmed a
further place for him in her class, he has place to live w / Lita Sullivan and
employment w /Jesus Ayala, apologizes to Mr. Fredback and would apologize to
Judge Elgee if he was here

Court has considered the 4 goals of sentencing, the Court has reviewed the Def.'s
prior record and PSI report with supplemental documentation provided today
by Mr. Roark, understands Def.'s upbringing and Def. can change ifhe wants to,
Def. has spent a significant amount of time in jail, agrees more jail time is not
1
J necessary, believes Def. would benefit from different treatment programs as
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well as a mental health evaluation, anger is Def.'s biggest component that could
be dealt with in correctional facility or outside in the community, appears Def.
has problem w / authority and that too could be treated in jail or out, believes
Def.'s comments to the Court were sincere, affords the Def. an opportunity to be
in the community to show he can address his anger and other issues

I

Court enters judgment of conviction, orders court costs, fine $500, prison 5
years, 2 fixed and 3 years indeterminate, credit for time served 12-11-11 to
today, suspends sentence and places Def. on probation for 3 years, general
conditions EXH A apply, sentence runs consecutive to case# CR2011-2331,
costs to be paid w /in 24 months starting today $50 per month until fines, fees
and restitution are paid in full, obtain mental health evaluation pursuant to
IC19-2524 and complyw/ all treatment conditions, enroll and complete anger
management program including MRT and CSC, orders restitution Blaine County
Sheriff$1349.31, Def. has 42 days to appeal, orders return of PSI reports, report
to Probation and Parole w /in 24 hours of release from jail
2.05

Recess
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IN THE DISTRICT COURT OF THE FIFTH JUDICLU DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

State of Idaho,

)
)
)
)
)
)
)

Plaintiff,
VS.

Benjamin Patrick Dugan
SS#
D.O.B.

Case No. CR-2011-4856

)
)
)
)

Defendant.
~~~~~~~~~~~~~

.ruDGMENT OF CONVICTION UPON A CONDITIONAL PLEA OF GUILTY TO ONE
FELONY COUNT, AND ORDER SUSPENDING SENCTENCE AND ORDER OF
SUPERVISED PROBATION I.C.§ 19-2601(2)

I. INTRODUCTION
1.

The date of sentencing was July 3, 2012, (hereinafter called sentencing date).

2.

The State of Idaho was represented by counsel, Matt Fredback, from the Blaine County
Prosecutor's office.

3.

The defendant, Benjamin Patrick Dugan, appeared personally. LC. § 19-2503.

4.

The defendant was represented by counsel, Keith Roark.

5.

John K. Butler, District Judge, presiding.
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II.
1.

ARRA1G~ME1'1T

FOR SENTENCING. I.e. § 19-2510

The defenda.11t Benjamin Patrick Dugan was informed by the Court at the time of the
sentencing of the nature of the defendant's plea, which in this case was:

Crime of: Injury to Jail, a felony
Idaho Code: LC.§ 18-7018
Maximum Penalty: Imprisonment in the state penitentiary for 5 years and/or a fine of $10 ,000
Idaho Code: LC.§ 18-7018
Guilty by Conditional Plea -- date of: May 15, 2012
2.

The defendant was then asked by the Court whether the defendant had any legal cause to
show why judgment should not be pronounced against the defendant, to which the
defendant responded "no."

III. PLEA OF GUILTY PREVIOUSLY ENTERED AND ACCEPTED
1.

The defendant, Benjamin Patrick Dugan, previously pled guilty on the date of May 15,
2012, (hereinafter called "the entry of plea"), to the crime set forth in section II immediately
above. The plea is conditional based on this Court's adverse ruling on the defendant's
Motion to Dismiss.

2.

At the entry of plea, pursuant to LC.R. 5 and 11, the defendant was advised by the Court of
the following:
(a)

The nature of the charge against the defendant, the minimum and maximum
punishments, and other direct consequences which may apply;

(b)

That the defendant was not required to make any statement and that any statement
made by the defendant may be used against the defendant in a court of law;

(c)

That the defendant was presumed to be innocent;

(d)

That by entering a plea of guilty to the above identified charge, the defendant would:
(i)

Waive the right to a trial by jury;

(ii)

Waive the right to require the State to prove each material element of the
crime charged beyond a reasonable doubt;

(iii)

Waive the right to free Court appointed counsel to represent the defendant
through a jury trial if the defendant was indigent;

(iv)

Waive the right to a speedy trial;
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(v)

Waive the right to challenge the evidence presented by the State, and
specifically the right to confront and cross examine the witnesses who
testified against the defendant;

(vi)

Waive the right to present evidence on the defendant's own behalf,
specifically including the right to subpoena witnesses at the County's
expense;

(vii)

Waive the right against compulsory self-incrimination;

(viii)

Waive any and all possible defenses to the charge brought against the
defendant, both factual and legal;

(ix)

Lose the right to appeal except as to the sentence imposed.

3.

The Court inquired of whether any promises had been made to the defendant or whether the
plea was a result of any plea bargaining agreement, and if so, the nature of the agreement;
and that the defendant was informed that the Court was not bound by any promises or
recommendations from either party as to punishment; and

4.

The defendant was advised, in accordance with I.C.R. 11 (d)(2), that if the Court did not
accept the sentencing recommendation or request, the defendant nevertheless had no right to
withdraw the defendant's guilty plea on that basis.

5.

The defendant stated and acknowledged that the plea was knowingly and voluntarily given;
and that the plea was given of the defendant's own free will and volition.

6.

That there was a factual basis to support the said plea;

7.

Whereupon the defendant entered a plea of guilty to said charge.

8.

The Court also found that the plea was entered upon the advice and consent of the
defendant's counsel.

9.

Whereupon the Court accepted the plea of guilty and found and adjudged the defendant
Benjamin Patrick Dugan guilty of the crime identified and set forth in section II
"Arraignment for Sentencing" above.

IV. SENTENCING DATE PROCEEDINGS
On July 3, 2012, the sentencing date, and after the arraignment for sentencing as set forth in
section Il "Arraignment for Sentencing" above, the Court proceeded as follows:
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1.

Determined that more than two (2) days had elapsed from the plea to the date of sentencing.
I.C. § 19-2501andI.C.R.33(a)(1J.

2.

Discussed the presentence report and relevant matters with the parties pursuant to LC. § 20220 and I.C.R. 32.

3.

Determined victim's rights and restitution issues pursuant to LC.§ 19-5301 and Article 1, §
22 of the Idaho Constitution.

4.

Offered an aggravation and/or mitigation hearing to both parties, including the right to
present evidence pursuant to I.C.R. 33(a)(l).

5.

Heard comments and sentencing recommendations of both counsel and asked the defendant
personally if the defendant wished to make a statement and/or to present any information in
mitigation of punishment. I.C.R. 33(a)(l).

6.

The Court made its comments pursuant to LC. § 19- 2512, and discussed one or more of the
criteria set forth in LC.§ 19-2521.

V.THESENTENCE
IT IS HEREBY ORDERED, ADJUDGED, A."l'W DECREED, as follows:
Crime of Injury to Jail, a felony.
1.

Court costs: The defendant shall pay total court costs in this case.

2.

Fine: The defendant is fined the sum of $500.00, and the defendant shall pay all costs, fees
and fines ordered by this Court. This judgment that the defendant pays a fine and costs shall
constitute a lien in like manner as a judgment for money in a civil action. I. C. §§ 19-2518,
19-2702.

3.

Penitentiarv: The defendant, Benjamin Patrick Dugan, shall be committed to the custody
of the Idaho State Board of Correction, Boise, Idaho for a unified sentence (I. C. § 19-2513)
of 5 years; which unified sentence is comprised of a minimum (fixed) period of
confinement of 2 years, followed by an indeterminate period of custody of 3 years, with the
precise time of the indeterminate portion to be set by said Board according to law, with the
total sentence not to exceed 5 years.

4.

Credit for time served: The defendant is given credit for time previously served on this
crime in the amount of206 days. LC.§ 18-309.
The credit for time served is calculated as follows: December l 1, 2011 to July 3, 2012.
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5.

Consecutive Sentence: The sentence shall run consecutive to Blaine County case number
CR 2011-2331.

6.

Sentence suspended/terms of supenrised probation: Provided however, that the
execution of said prison portion of the sentence is hereby suspended (the costs and fine
portion is not suspended) and the defendant is placed on supervised probation for a period
of 3 years beginning on July 3, 2012 to and under the control of the Idaho State Board of
Correction, (I.C. §§ 19-2601(5), 20-219), subject to the following terms:
A.

General Conditions: Abide by the Court Ordered General Conditions of Probation
signed and attached hereto as Exhibit 1, which exhibit is by this reference
incorporated herein.

B.

Special Terms and Conditions:

1.

Time allowed for payment of court costs, fmes and restitution: The
defendant must pay all court costs, fines and restitution within 24 month(s)
of the date of this judgment. To that end, and beginning on the date of
August 10, 2012 and continuing on the 10th day of each calendar month
thereafter, the defendant shall make monthly payments to the clerk of the
court in the sum of at least $50.00, until all court costs, fines and restitution
are paid in full. _ _

2.

Mental Health Evaluation: The Defendant shall obtain a mentai health
evaluation pursuant to LC. § 19-2524 and shall follow all treatment
recommendations.

3.

The Defendant shall enroll in and complete an anger management program
including MRT and CSC and shall successfully complete such programs.
VI. ORDER REGARDING RESTITUTION

Restitution to Victim: The Court hereby ORDERS a Judgment of Restitution to be entered in this
case in the sum of$1,349.31, (l.C. § 19-5304 (victim)). This amount is payable through the Clerk
of the District Court to be disbursed to the victim in this matter as follows:
Blaine County Sheriffs Office

VII. RIGHT TO APPEAL/LEA VE TO APPEAL IN FORMA PAUPERIS
The Right: The Court advised the defendant, Benjamin Patrick Dugan, of the Defendant's right
to appeal this judgment within forty two (42) days of the date it is file stamped by the clerk of the
court. l.A.R. 14 (a).
JUDGMENT OF CONVICTION
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In forma Pauperis: The Court further advised the defendant of the right of a person who is unable
to pay the costs of an appeal to apply for leave to appeal in forma pauperis, meaning the right as an
indigent to proceed without liability for court costs and fees and the right to be represented by a
court appointed attorney at no cost to the defendant. LC.R. 33(a)(3). LC. § 19-852(a)(l) and (b )(2).

VIII. E1'1RY OF JUDGMENT - RECORD BY CLERK
The Court orders the Judgment and record be entered upon the minutes and that the record
be assembled, prepared and filed by the Clerk of the Court in accordance with I. C. § 19-2519.

IX. BOND/BAIL
The conditions of bail having never been met in this case, there is no bail to be exonerated.
LC.R. 46(g).

X. ORDER ON PRESENTENCE INVESTIGATION REPORTS
The parties are hereby ordered to return their respective copies of the presentence
investigative reports to the deputy clerk of the court. Use of said report shall thereafter be governed
by I.C.R. 32(h)(1 ),(2), and(3).

IT IS SO ORDERED.
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I.C.R. 49 (b)
NOTICE OF ORDER
I, Deputy Clerk for the County of Blaine, do hereby certify that on the S
day of
, 2012, I have filed the original and caused to be served a true and correct copy of
the a b ;kd foregoing document: JUDGMENT OF C01'1Vl.CTION AND ORDER
SUSPENDING SENTENCE AND ORDER OF SUPERVISED PROBATION I.C.§ 192601(2), to each of the persons as listed below:

_}~

Prosecuting Attorney for the County of Blaine

Defense Counsel: Keith Roark

Defendant: Benjamin Patrick Dugan

Deputy Clerk

JUDGMENT OF CONVICTION
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EXIDBIT 1
COURT ORDERED
GENERAL CONDITIONS OF PROBATION
LC.§§ 20-219, 19-2601(5), and I.C.R. 33(d).
l.

Supervision Level: Unless otherwise specified by the Court Defendant's level of supervision, including
caseload type and electronic monitoring, shall be determined by the Idaho Deparnnent of Correction
("hereinafter !DOC"). _ _

2.

Laws and Conduct: Defendant shall obey all municipal, county, state and federal laws including those
denominated infractions. The Defendant shall comply with all lawful requests of any agent of the IDOC. The
Defendant shall be completely truthful at all times with any agent of the Idaho Department of Correction and
with law enforcement personnel. During any contact with law enforcement personnel the Defendant shall
provide Defendant's identity, notify the officer(s) that Defendant is under felony supervision and provide the
name of Defendant's supervising officer. The Defendant shall notify Defendant's supervising officer of any
such contact within 24 hours of its occurrence. _ __

3.

Reporting: Defendant shall report to Defendant's supervising officer as directed by the probation office. The
Defendant shall provide truthful and accurate information or documentation whenever requested by the
IDOC. _ _

4.

Residence: Unless otherwise specifically ordered by the Court IDOC shali determine and designate the
residence of the Defendant. Defendant shall not change Defendant's approved place of residence without frrst
obtaining written permission from Defendant's probation officer._ _

5.

Cooperation with Supervision: When home, the Defendant shall answer the door for the probation officer.
The Defendant shall allow the probation officer to enter Defendant's residence, other real property, place of
employment and vehicle for the purpose of visitation, inspections, searches and other supervision functions.
The Defendant shall not possess, install or use any monitoring instrument, camera, or other surveillance device
to observe or alert Defendant to the approach of Defendant's probation officer. The Defendant shall not keep
any vicious or dangerous dog or other animal on or about Defendant's property that the probation officer
perceives as an impediment to accessing the Defendant property._ __

6.

Truthfulness: Defendant waives Defendant's Fifth Amendment rights to the extent that the Defendant must be
honest and truthful with probation officer regarding matters of compliance and non-compliance with the
conditions of probation. The Defendant agrees to submit to polygraph examinations at Defendant's expense
upon the request ofDefendant's probation officer. _ __

7.

Absconding Supervision: Defendant shall be available for supervision as instructed by Defendant's probation
officer and will not actively avoid supervision. _ __

8.

Travel: Defendant shall not leave either the State of Idaho or Defendant's assigned judicial district without
advance permission of Defendant's probation officer. _ __

9.

Extradition: If Defendant does leave the State of Idaho, with or without pennission, the Defendant does hereby
waive extradition to the State of Idaho and will not contest any effort to return the Defendant to the State of
Idaho. The Defendant will pay for the cost of extradition _ __

10. Intrastate/Interstate Violations: If allowed to transfer supervision to another district or state, Defendant agrees
to admit into evidence at any probation violation hearing any probation violation allegation documents
submitted by the agencyiofficer supervising the Defendant in the receiving district or state. The Defendant
waives the right to confront the author of such documents. _ __
11. Curfew: Defendant will observe all curfew restrictions imposed by Defendant's supervising officer. _ _
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12. Firearms/"weapons: Defendant shail not purchase, carry, possess or have control of any firearms, chemical
weapons, electronic weapons, explosives or other dangerous weapons. Other dangerous weapons may include,
but are not limited to: knives with blades over two and one half inches in length, switchblade knives, brass
knuckles, swords, throwing darts and other martial arts weapons. Any weapons or firearms seized from the
Defendant will be forfeited to IDOC for disposal. The Defendant shall not reside in any location that contains
firearms unless the firearms are secured and the IDOC District Manager approves that the Defendant may reside
in that residence. _ __
13. Cost of Supervision: Defendant shall comply with Idaho Code 20-225 which authorizes the !DOC to collect a
cost of supervision fee. The Defendant shall pay supervision fees as directed by the depamnent. _ __
14. Court Ordered Financial Obligations: Defendant shall pay all costs, fees, fines, restitution and other Court
ordered obligations before probation may be tenninated. If the Court has not otherwise ordered a payment
schedule for these financial obligations then these swns shall be paid as designated in a Payment Agreement
which shall provide for minimum payments on a monthly basis to be completed with an agent of the IDOC. The
payment plan shall be reviewed at least quarterly by the probation office. In addition to required monthly
payments any monies received from inheritance, lottery winnings, federal or state tax refunds or similar
"extraordinary" sources other than wages shall be applied toward outstanding financial obligations. These
financial obligations shall be paid monthly in at least the amount necessary to pay the financial obligations in
full by the end of the probation period. Upon request, the Defendant shall provide Defendant's probation officer
with records of any financial accounts in which the Defendant has an interest. In addition Defendant shall
provide copies to IDOC of tax returns, credit reports or any other documentation that may reflect upon the
Defendant's ability to pay these fmancial obligations. _ __
15. Evaluation and Program Plan: Defendant shall obtain any treatment evaluation deemed necessary as ordered
by the Court or requested by any agent of IDOC. The Defendant shall meaningfully participate in and
successfully complete any treatment, counseling or other programs deemed beneficial to the Defendant and as
directed by the Court or any agent of the IDOC. The Defendant may be required to attend treatment, counseling
or other programs at Defendant's own expense._ __
16. Employment/Alternative Piao: Defendant shall seek and maintain gainful, verifiable, full-time employment.
Defendant shall not accept employment, cause himself or herself to be tenninated from employment or change
employment without first obtaining written pennission from Defendant's supervising officer. In lieu of full-time
employment, the Defendant may participate in full-time education, a combination of employment and education,
vocational program or other alternative plan based on the offender's specific situation and as approved by
Defendant's supervising officer. _ __
17. Alcohol: Defendant shall not purchase, possess, or conswne alcoholic beverages in any form. Defendant shall
not enter any establishment such bars, taverns, clubs or similar facilities where alcohol is sold by the drink.
Further, Defendant shall not associate with any individuals who are conswning or possessing alcohol. This
latter restriction shall apply to associations such as parties, gatherings or the consumption of alcohol in
restaurants or other eating establishments._ _
18. Controlled Substances: Defendant shall not use or possess any illegal drug or any substance that simulates the
effect of an illegal drug (such as but not limited to haze, spice, or other synthetic products) or any paraphernalia
as defined under Idaho law. Nor shall Defendant use or possess any substance Defendant's probation officer
forbids Defendant from having. The Defendant shall not use or possess any controlled substances unless
lawfully prescribed for Defendant by a licensed physician or dentist. The Defendant shall use medications only
in the manner prescribed by Defendant's physician or dentist. _ __
19. Substance Abuse Testing: The Defendant shall submit to any test for alcohol or controlled substances as
defined above as requested and directed by any agent of IDOC or any law enforcement officer if that law
enforcement officer has a legal basis for requesting testing. The Defendant may be required to obtain tests at
Defendant's own expense. If the results of the test(s) indicate an adulterant has been used to interfere with the
results, that test will be deemed to affirmatively establish that the Defendant has used alcohol or a prohibited
controlled substance.
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20. Stipulation to the admission of test results: Should the Defendant be requested to submit to tests for alcohol or
controlled substances, the Defendant shall stipulate to the admission of those blood, urine, or breath test results
in the form of a certified affidavit at any probation hearing following a judicial detennination that live
testimonial evidence would otherwise be impractical. However, the Defendant, at the Defendant's own expense
may have the lab analysis of the Defendant's blood, urine, or breath perfonned at an in-state approved lab of the
Defendant's choosing upon notifying the official administering the test at the time the test is requested._ __
2 I. Searches and Seizures: As a tenn and condition of probation, and during the period in which Defendant is on
probation, the Defendant does hereby consent to searches and seizures without a warrant by any agent of IDOC
or any Jaw enforcement officer of Defendant's person, residence, vehicle, personal property and any other real
property or structures owned or leased by the Defendant or over which the Defendant has the right to exercise
control. Defendant shall infonn anyone Defendant lives with that the entire residence is subject to search and
shall not reside with anyone who refuses to agree to such searches. Defendant agrees that such searches and
seizures may be conducted at any time in the discretion those identified in this paragraph without the
requirement that the searching person(s) has probable cause or a reasonable suspicion of criminal activity or a
violation of probation to justify the search or seizure. Defendant agrees that the Defendant is not required to be
present at the time of the search. Defendant does not have any right to revoke this consent to the searches or
seizures as described herein. The Defendant hereby specifically waives any and all rights he or she may have
regarding searches or seizures as provided by the Fourth Amendment to the U.S. Constitution and as provided in
Article I, section 17 of the Idaho State Constitution. This consent to search and seize also includes those
searches or seizures authorized and required by any other tenn and condition of probation set forth herein, such
as those identified in the paragraphs labeled Cooperation with Supervision and Substance Abuse Testing.

22. Driving Privileges: Defendant shall not operate a motor vehicle while Defendant's driving privileges are
suspended, or without a valid driver's license and proper insurance as required by State law._ _
23. Confidential Informant: The Defendant shall not act as a confidential informant for law enforcement, except
as allowed by IDOC policy and with the consent of both the Court and IDOC. _ _
24. Associations: The Defendant shall not associate with any person(s) designated by any agent of IDOC. _ _
25. Discretionary county jail time to be served in the future: Upon certification that the Defendant has failed to
follow the conditions of probation and upon recommendation of the Defendant's probation officer that a jail
sanction is warranted as an appropriate sanction in lieu of a formai probation violation, the Defendant may be
required to serve not more than 30 days in the county jail as a condition of probation at the discretion of the
Defendant's probation officer with the advance approval of the Court. An application requesting jail time shall
be submitted to the Court and may be submitted ex parte without notice to the Defendant, Defendant's counsel,
or the State and without necessity for a hearing. Upon consideration the Court may authorize imposition of
county jail time, with or without work release privileges and shall specify the dates of such jail time. The
Defendant may request a hearing before the Court after imposition of discretionary jail time, but the Defendant
shall not be released from custody while serving discretionary jail time without an order of the Court. Defendant
shall not be entitled to any credit against this discretionary jail time for time previously spent in jail because
discretionary jail time is a condition of probation.
26. Additional Rules: Defendant agrees that other reasonable supervision rules may be imposed on Defendant by
IDOC. All additional rules will be explained to the Defendant and provided to Defendant, in writing, by an
agent ofIDOC. _ __
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ACCEPTA.~CE

OF PROBATION

I have read, or have had read to me, the above conditions of probation contained in EXHIBIT 1. I
understand and accept these conditions of supervision. I agree to abide by and conform to them
and understand that my failure to do so may result in the submission of a report of violation to
the sentencing authority and revocation of my probation.

Defendant Signature

Witnessing Probation Officer's Signature

Date

Witnessing Probation Officer's Name (printed)

ACCEPTANCE OF PROBATION
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FILED
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JUL - 3 2012
Jolynn Dmge, Clerk District
Court BJaJri9 County, Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUTNY OF BLAINE

STATE OF IDAHO,
Plaintiff,

Case No. CR-2011-4856
ORDER ON RESTITUTION

vs.
BENJAMIN DUGAN,
Defendant.

THIS MATTER came before the Court for sentencing hearing in the abovecaptioned action. The Court finds that Blaine County Sheriff's Office is a victim under
Idaho Code § 19-5304 and has suffered compensable "economic loss" in the amount of
one thousand three hundred forty-nine collars and thirty-one cents ($1,349.31) as a
result of the defendant's criminal conduct.
The Court HEREBY ORDERS that the Defendant pay to the victim the aforesaid
amount of economic loss as restitution in the above-captioned action to be paid on a
schedule to be determined by the Defendant's probation officer and to be paid in full at
least sixty (60) days prior to the Defendant's release from probation. The Defendant
shall make payments to the Blaine County Clerk of the Court, 201 Second Ave. South,
Suite 110, Hailey, Idaho 83333.
The Clerk of the Court shall thereafter remit restitution payments made by the
Defendant to:
Blaine County Sheriff's Office
Attn: Capt. Jay Davis
1650 Aviation Way
Hailey, ID 83333

$1,349.31

ORDER ON RESTITUTION - Page 1
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It is further ordered that this order shall be a civil judgment against the abovenamed defendant and in favor of the af~d victim.

SO ORDERED this

_:2_ day of

~ 2012.
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CERTIFICATE OF MAILING

of~~

l HEREBY CERTIFY that on this 3
day
I caused to be served
a true and correct copy of the within and foregoing document by the method indicated
below, and addressed to each of the following:
Jim J. Thomas
Blaine County Prosecuting Attorney
201 2nd Ave. South, Ste. 100
Hailey, ID 83333

_ _ U.S. Maii, Postage Prepaid
'-4iand Delivered
_ _ Telecopy

~U.S. Mail, Postage Prepaid

R. Keith Roark, Esq.
Attorney at Law
409 North Main Street
Hailey, ID 83333

Hand Delivered
_ _ Telecopy

Kevin Wayt
Blaine County Felony Probation
Hailey, ID 83333

_ _ U.S. Mail, Postage Prepaid
~Hand Delivered
_ _ Telecopy

Blaine County Sheriff's Office
Attn: Jay Davis
1650 Aviation Way
Hailey, ID 83333

_ _ U.S. Mail, Postage Prepaid
__"1-land Delivered
_ _ Telecopy

Deputy Clerk

ORDER ON RESTITUTION - Page 3

86

07/0S/2012

18:47 20678

JV~!O~IZD; ~/MvN

ol ;H PM FrvARK

BLAINE COUNT'! CD

~ FIRM

13238 P. 001/002

fAi~ ~o. lU~ '/~~ j'jlO

It Dl'l'll ROARK, ISBN .2230
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nm DIS't!UCT COURT OF TU li'lli"I'B JUDICIAL DISTlUCT OF TBE ·
STATE OF ID.A.BO, IN AND FOR. THE COUNTY OP BLAINE

STA.'I'E OF JD.ABO,

)
)
)
)

)
)

VI.

ORDERAm:BORIZING

OONDrrlONALPLEA.

)

)
)
)

~----~--~~~~~---->
The Blaine Co\mt3" Proaecutina having given his com=t in open Co'Qtt and dUs
Comt having approving the same;

IT IS lmlffiBY ORDER:EO that tb& Conditioaal Plea. of 1be Defendant is hmby
~ tbmeby ~to said~~ riBbf, cm. appeal from tbc judammrt m'Ibis maUl2;

to ~of th.is Comfs ~ Opinion Re: Defilmdant's Motion to ~ riped md
cmeted April 11,2012.

DA'IBD tbis

J!Z_ day of July, 2012.
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CERTIFICATE OF SERVICE

I :HEREBY CERTIFY that on the~ day of Julyi 2012, I served a true and correct copy
of the "\.Vitbin and foregoing document upon the attomey(s) named below in the manner noted:···
Blaine Cou.."lty Prosecuting Attorney
201 2nd Ave South, Ste 100
Hailey, ID 83333 ·
R. Keith Roark
The Roark Law Finn

409 North J:..1filn Street
Hailey, Idaho 83333

By depositing copies of the same in the United States Mail, postage prepaid, at the
post office at Hailey, Idaho.

By hand delivering copies of the same to the office of the attomey(s).
By telecopying copies of same to said attomey(s) at the 1elecopier number(s): 788-

5554

CLERK
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R. KEITH ROARK, Esq.
ISBN2230
THE ROARK LA'V Fmlv.I, LLP
409 N ortb. Main Street
Hailey, Idaho 83333
TEL: 208/788-2427
FAX: 2081788-3918

Jolynn Drage, Clerk District' .
, lttaho
·. · ·

, ...... 09 11 1!_~Coun

Attorneys for Defendant.

IN THE DISTRICT COURT OF THE Fifi'Tff JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

)

STATE OF IDAHO,

)
)
)
)
)
)

Plaintiff,

'VS.

BENJ.Al\ilIN DUGAN,

Case No. CR-2011-4856

MOTION FOR APPOINTMENT
OF STATE APPELLATE
PUBLIC DEFENDER

)

)
)
~~~~~~~~~~~~--~)

Defendant.

COMES NOW THE Defendant, by and through his attorneys of record, R. Keith
Roark and the Roark Law Finn and hereby moves this Court for its ORDER, appointing a State
Appellant Public Defender to assist the Defendant in lris Appeal upon the grounds that this Court

has previously determined that the Defendant is indigent and \.Vithout resources to pay for an

attorney to represent lrim ~~u±atters.
Dated this

r

day of August, 2012.
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I HEREBY CERTIFY that on

the;,(2- day ofAugust, 2012, I served a true· arid correct

copy of the within and foregoing docum.e:n.t upon the attorney(s) named below :in the.manner noted:
Jim J. Thomas
Blaine County Prosecuting Attorney

201

2nd

Avenue South, Suite 100

Hailey, Idaho 83333

By depositing copies of the same in the United States Mail, postage prepaid, at the
post office at Hailey, Idaho.
By hand delivering copies of the same to the office of the attomey(s).

By telecopying copies of same to said attomey(s) at the telecopier number(s): 7885554.
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Halley, Idaho 8'3333
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JoLynn Drage, Clerk Di.str,i;;I
Court Blaine'Couhtv, kta/'IO

Attonaeys fo.r Defen.d.ct.
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IN THE DISTRICT COURT OF THE FIFTH JUI>IClAL DISTRICT OF THE
STATE OF ID.ABO, JN AND FOR THE COUNTY OF BLAINE
STATE OF IDABO,

)

'

vs..

)
)
)
)

)
)

BENJAMIN DUG.AN,
Defendant.

OltDER THAT COSTS AND

FEES ON APPEAL BE PAID
AT COUNTY XX.PENSE

)
)
)

~--~--------~~~~~-)
TillS COURT, having ~=::d tbe Dcfendar.rt's MOTION FOR. ORDER. THAT

COSTS AND FBFS ON APPEAL BB PAlD AT COUNTY EXPENSE and jDod canse ~

NOW, THSR.EFORE. iT IS HEREBY ORDERED, that the costs and 1eea cm
. appeal in~ m~ shall be·paid at the cxpo:ase ofBlaine County, Idaho.
Datod

this_.!:£_ day of A'UgUSt, 2012.

~~.~. Blgee,

Jo 1:1\J ("_,

Oistrldt Judge
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copy of the within.and foregoing d.oouini:nt upon the ~s) named below in the.2:11a'mlet nmed:. · . .

Jim J. Thomas
Blaine County ho&~ A'ttcmoy
201 2Dll Avenue South, Suite 100
Hailey1 Idaho "8!3:33.
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lt Keith Roark
The Roark Law '.Fi.rm

409N.Main
Hailey, ID 83333

By depositing copiea of the same in the UIJited States Mail. postap prepai~ at the
« :aailc:y, Idaho. .

_:::_

post offiet>

By hand delivering copies of1he same to the office of the attomey(e):
By tclecopying QOJ>ics of same to said a.ttorMY(s) at the ~ecopi.er :numbar(s): 788"~
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'IN Tmt DJSTRICI' COURT OF,TD m"rH JUI>ICIAL DISTRICI' OF TD
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

ST.ATE OF IDABO,

)

PlainUft',

vs.
BENJAMIN DUGAN,

)

Cae No. CB.-.2011-4856'

)
)
)
)
)

ORJJERAPPOOO'ING
STATE APPELLATE
PUBLIC DEFENDER

)

)
)

~~~~~~~~~~~~->

Based 'QPOll the Motion to .Appoint a State Appellate Public Deimder filed by the
Petitioner, and good cause appearlng therefor.
IT IS HEREBY ORDERED.that the Sme Appellant Public

~'s

Offioe ia

appointx:d. to represent the Defendant, Beqjafu.in Dugan. in the Appeal of tl:lis action.
Dated this

L

day of

A~ 2012.

ORDER APPO!NTNO STA.TE APPELLATE PUBLIC DEFENDER - 1
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Jim J, Thomas
a1aine County Pro~ Attorney
20121111 Aveaue South, SuitelOO

'Bailey, Idaho 83333'
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R. Keith Roark
'!he Roark Law Fhm
409 North Main Street
Bailey, Idaho 83333

/

By depositing copies of ibe.aame in the United States Mail, postage ~ at the
post office at Hailey, ld.aho.
By hand delivering copies of#le same to the office of1he attomeiy(s).

By telecopying copies of samo to said attomey(s) at the t.elecopier 11'UJllbct(s): 7885554.
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R. Keith Roark, Esq.
ISBN.2230
THE ROARK LAW FIR.1\1
Attorneys at Law
409 N ortb Main Street
Hailey, Idaho 83333
2081788-2427
Attorneys for Defendant/Appellant.
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, lN AND FOR THE COUNTY OF BLAINE
BENJAMIN DUGAN,
Petitioner/
Appellant,
vs.
STATE OF IDAHO,

Respondent.

)
)

Case No. CR-2011-4856

)

Supreme Court Doe.k.et No.

)
)
)
)
)
)
)
)

NOTICE OF APPEAL

.TO:

TIIB ABOVE-NAMED RESPONDENTS, THE STATE OF IDAHO AND ITS
ATTORNEYS, LAWRENCE WASDEN, ATTORNEY GENERAL, Statehouse Room 210, P.O.
Box 83720, Boise, Idaho, 83720-0010 and
JIM: J. IBOMAS, BLAINE COUNTY
PROSECUTOR, 201 2nd Avenue South Suite 100, Hailey, Idaho, 83333, AND THE CLERK OF
TIIE ABOVE-ENTITLED COURT
1.

The above-ruuned Appellant, Benjamin Dugan, appeals against the above-

named Respondent, to the Idaho Supreme Comt from the Judgment of Conviction entered by this

court on the 3rd day of July, 2012 and the Court's Memorandum Opinion Re: Defendant's Motion
to Dismiss signed and entered April 11th' 2012, the Honorable Robert J. Elgee presiding.
2.

Tnat the party has a right to appeal to the Supreme Court, and the judgment

described in paragraph 1 is appealable pursuant to I.AR. l l(a)(l).

3.

A Preliminary Statement of Issues on Appeal: The Trial Court's decision

NOTICE OF APPEAL - 1
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ofDefendant's Motion to Dismiss.
4.

Has an Order been entered sealing all or any portion of the record: No.

5.

(a) Is a reporter's transcript requested? Yes.
(b) The Appellant requests the preparation of the following portions oft.he

reporter's transcript: Transcript of the Preliminary Hearing held on the
the Motion to Dismiss held on the
6.

3rd

5th

day of January, 2012 and ·

day of April, 2012.

1he Appellant requests the following documents to be included in the clerk's

record in addition to those automatically included under Rule 28, I.A.R.
(a). Decision on Motion to Dismiss.

7.

I certify:
(a)

that a copy of this notice of appeal bas been served on the reporter.

(b)

that the Appellant is exempt from paying the estimated transcript fee

because the Appellant is mdigent.
( c)

that the Appellant is exempt from paying the estimated fee for the

preparation of the record because the Appellant is :indigent.

(d)

tbat the Appellant is exempt from paying the appellate filing fee

because the Appellant is indigent

(e)

that service has been made upon all parties required to be served

Pursuant to Rule 20, I.A.R., and the Attorney General.

.

-:Jl.-

DATED this_}£_ day of August, 2012.

NOTICE OF APPEAL - 2
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CERTJFICATE OF SERVICE
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P. 003.1003

.

I hereby c~rtify that on the
day of Au.gust, 2012 I served a true and correct ·" ·
copy of the within .and foregoing document pon the attorney(s) named below in the manner na~· . .

Lawrence Wasden
Attorney General
Statehouse, Room 210

P.O. Box 83720
Boise, Idaho 83720-0010
JimJ. Thomas
Blaine Co1lllty Prosecutor
201

2nd

Avenue South

Suite 100
Hailey, Idaho 83333

Susan Israel
Blaine County Court Reporter

201 znd Avenue South
Suite 100
Hailey, Idaho 83333

L

By depositing copies of the same in the United States Mail, postage prepaid, at the
post office at Hailey, Idaho.
By hand delivering copies of the same to the office of the attomey(s) at his offices in

Hailey, Idaho.

V

By telecopying copies of same to said attomey(s) at the telecopier number
_ _ _ _ _ , and by then mailing copies of the same in the United States Mail,
postage prepaid, at the post office at Hailey, Idaho.
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TO:

Idaho Supreme Court/Court of Appeals
Post Office Box 83720
Boise, Idaho
83720-0101

OCT - 1 2~~2
DOCKET NO. 40291-2012

BENJAMIN PATRICK DUGAN,
Petitioner/Appellant,
vs.
STATE OF IDAHO,
Plaintiff/Respondent.

NOTICE OF TRANSCRIPT LODGED

Notice is hereby given that on September 27, 2012,
I lodged {mailed) one transcript of 19 pages in length for the
above-referenced appeal with the District Court Clerk
of the County of Blaine in the Fifth Judicial District.
Hearing date of April 3, 2012 - Motion.

CANDACE J. CHILDERS, CSR No. 258

(Typed Name of Reporter or Transcriber)
September 27, 2012
(Date)

98

EXHIBIT LIST

Sealed Exhibits:
Presentence Report dated November 28, 2011.

Exhibit sent by Clerk
Transcript of Preliminary Hearing held on January 5, 2012.

Dated this~ day of November, 2012.

Andrea Logan, Deputy Clerk

Exhibit List - 1
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

STATE OF IDAHO,
Plaintiff/Respondent,
vs.
BENJAMIN DUGAN,

_______________
DefendanUAppellant.

STATE OF IDAHO

)

County of Blaine

)

)
)
)
)
)
)
)
)
)
)

Supreme Court No. 40291
CLERK'S CERTIFICATE

) SS.

I, Andrea Logan, Deputy Clerk of the District Court of the Fifth Judicial District of
the State of Idaho, in and for the County of Blaine, do hereby certify that the above and foregoing
Clerk's Record on Appeal was compiled and bound under my direction and is a true, full and
correct Record of the pleadings and documents as are automatically required under Rule 28 of
the Idaho Appellate Rules as well as those requested by the Appellant.
I do further certify that all exhibits offered or admitted in the above-entitled cause
will be duly lodged with the Clerk of the Supreme Court along with the Clerk's Record on Appeal
and the Court Reporter's Transcript on Appeal.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
1
said Court at Hailey, Idaho, this 16 h day of November, 2012.
Jolynn Drage, Clerk of the Court

~

By_ _ _ _ _ _ _ _ _ _ _
Andrea Logan, Deputy Clerk

CLERK'S CERTIFICATE-1

~

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

STATE OF IDAHO,
Plaintiff/Respondent,

Supreme Court No. 40291
CERTIFICATE OF SERVICE

vs.
BENJAMIN DUGAN,
DefendanUAppellant.

I, Andrea Logan, Deputy Clerk of the District Court of the Fifth Judicial
District of the State of Idaho, in and for the County of Blaine, do hereby certify that I have
personally served or mailed, by United States mail, one copy of the Clerk's Record and
Court Reporter's Transcript to each of the Attorneys of Record in this cause as follows:
Idaho State Appellate Public
Defender's Office
364 7 Lake Harbor Lane
Boise, Idaho 83703

Attorney General's Office
CRIMINAL APPEALS
P.O. Box 83720
Boise, Idaho 83720-0010

Attorney for Defendant/Appellant

Attorney for Plaintiff/Respondent

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal
of the said Court this 161h day of November, 2012.

JOLYNN DRAGE, Clerk of the Court

-=-~----

By_ _
Andrea Logan, Deputy Clerk

CERTIFICATE OF SERVICE - 1

